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LICENSE TO USE AGREEMENT 

Nature of Agreement: License to Use File No.: 4320-80 

Particulars: Use of a portion of City land for the purpose of operating a 
community garden located at 480 Vancouver Avenue 
(Vancouver Hill Park).   

THIS AGREEMENT dated for reference the ______ day of ________________, 2021. 

BETWEEN: 
THE CORPORATION OF THE CITY OF PENTICTON 
A duly incorporated City Municipality under the laws of 
the Province of British Columbia, located at  
171 Main Street, Penticton, BC V2A 5A9 

(the “City”) 
OF THE FIRST PART 

AND: 
PENTICTON COMMUNITY GARDENS SOCIETY (Inc. No. S0038294) 
a Society incorporated under the laws of the Province 
of British Columbia, having its registered and records office 
at 129 Nanaimo Ave W, Penticton, BC  V2A 1N2 

(the “Licensee”) 
OF THE SECOND PART 

WHEREAS the City has agreed to grant a license to the Licensee to enter on that parcel 
of the land described in the Schedule A attached hereto (the “Licensed Area”); 

NOW THEREFORE, in consideration of the fee to be paid by, and the covenants of the 
Licensee, the parties agree as follows: 

1. Grant of License

The City, on the terms set forth herein grants a license to the Licensee to enter onto the 
Licensed Area for the purposes described in the Management Plan attached hereto as 
Schedule B (the “Management Plan”) on an “as is” basis and the City makes no 
representations or warranties as to the suitability of the Licensed Area for the intended 
use.. 

ATTACHMENT B
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2. Duration

2.1 This agreement and the rights granted shall be for a term of THREE (3) YEARS 
commencing on November 1, 2021 (the “Commencement Date”) through 
October 31, 2024, unless cancelled in accordance with the terms of this 
agreement.  

3. License Fee

The Licensee shall pay to the City, a License Fee of TEN ($10.00) dollars, the receipt of 
which is hereby acknowledged.  

4. Covenants of the Licensee

The Licensee covenants and agrees with the City: 

a) to pay the License Fee due at the address of the City first written or at such
other place as the City may specify from time to time;

b) to pay and discharge when due all applicable taxes, levies, charges and
assessments now or hereafter assessed, levied or charged which relate to
the Licensed Area or any improvements thereon (herein called “Property
Taxes”); If applicable, the Licensee may apply for Permissive Tax
Grants annually.

c) to observe, abide by and comply with all applicable laws, bylaws, orders,
directions, ordinances and regulations of any competent governmental
authority in any way affecting the Licensed Area and improvements situate
thereon, or their use and occupation;

d) not to commit or suffer any willful or voluntary waste, spoil or destruction on
the Licensed Area or do or suffer to be done thereon anything that may be
or become a nuisance or annoyance to owners or occupiers of the property
or the adjoining land;

e) to indemnify, save harmless, release and forever discharge the City, their
elected and appointed officials and employees from and against all manners
of actions, causes of actions, claims, debts, suits, damages demands and
promises, at law or in equity, whether known or unknown, including without
limitation for injury to persons or property including death, or any person
directly or indirectly arising or resulting from, or attributable to, any act,
omission, negligence or default of the Licensee in connection with or in a
consequence of this agreement, save and except to the extent caused by
any act, omission, negligence or default of the City, its elected and
appointed officials and employees;

f) to keep the Licensed Area in a safe, clean, tidy and sanitary condition
satisfactory to the City and to make clean, tidy and sanitary any portion of
the Licensed Area or any improvement that the City may direct by notice in
writing to the Licensee;
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g) to use and occupy the Licensed Area in accordance with the provisions of 
this agreement including those provisions and requirements set forth in the 
Management Plan; 

 

h) to permit the City, or its authorized representative, to enter upon the 
Licensed Area at any time, with 72 hours of notice to the Licensee, to test, 
inspect or perform such other work as the City may deem necessary or 
desirable; 

 

i) that on the expiration or at the earlier cancellation of this agreement unless 
renewed: 

 

i. to peaceably quit and deliver possession of the Licensed Area to the 
City; 

 

ii. to remove all fixtures, structures, machinery, apparatus and all other 
things placed on the Licensed Area by the Licensee, leaving the 
Licensed Area in a clean and clear condition within one hundred and 
eighty (180) days of the termination of this Agreement and leave the 
Licensed Area in good repair, restoring the Licensed Area to a 
condition similar to that at the Commencement Date.  One hundred 
and eighty (180) days after the expiration or cancellation of this 
agreement, any improvements or fixtures that remain on the 
Licensed Area shall be absolutely forfeited and become the property 
of the City and the City, at their sole discretion, may remove any or 
all of the improvements or fixtures that were requested to be 
removed, but left by the Licensee, from the Licensed Area and the 
Licensee shall, on demand, compensate the City for all costs 
incurred by the City respecting their removal and disposal.  

 

j) to the extent necessary, this covenant shall survive the expiration or 
cancellation of this agreement; 

 

k) to effect and keep in force during the term, insurance protecting the City 
and the Licensee (without any rights of cross-claim or subrogation against 
the City) against claims for personal injury, death, property damage or third 
party or public liability claims arising from any accident or occurrence on the 
Licensed Area to an amount not less than FIVE MILLION ($5,000,000.00) 
DOLLARS, and to name the City as an additional insured on the policy with 
the inclusion of the following clauses: 

 

“Cross Liability” clause: 
“The insurance afforded by the insurance policy shall apply in 
the same manner to all insureds, as though separate policies 
were issued to each insured in the event an action is brought 
against any of the additional insured by or on behalf of any 
other additional insured.” 
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“Cancellation” clause:  
“It is understood and agreed that the coverage provided by 
this policy will not be changed or amended in any way or 
cancelled (prior to thirty (30) days after written notice of such 
change or cancellation shall have been given or sent by 
registered mail to all additional insured).” 

 

and deliver to the City written confirmation of the required insurance 
coverage upon execution of this Agreement; 

 
l) the Licensee will provide the City with a new Certificate of Liability Insurance 

annually upon renewal; 
 

m) notwithstanding subsection k) of Section 4, the City may from time to time 
notify the Licensee that the amount of insurance posted by the Licensee 
pursuant to that subsection be changed and the Licensee shall, within sixty 
(60) days of receiving such notice, cause the amount of insurance posted, 
pursuant to subsection k) of Section 4 to be changed to the amount 
specified in the notice and deliver to the City written confirmation of the 
change; 

 

n) not to place any improvements on the Licensed Area other than those 
described elsewhere in this agreement, without prior written consent of the 
City; 

 

o) not cause or permit any unusual or objectionable noises, or lights, to 
emanate from the Licensed Area; 

 

p) not cause or permit any unusual or objectionable odours which may be 
noxious or offensive or which could constitute a public or private nuisance; 

 

q) not cause or permit any waste or damage; 
 

r) to observe and comply with any rules or regulations the City may make from 
time to time pertaining to the operation, reputation, safety, care or 
cleanliness of the Licensed Area and any use thereof as provided herein; 

 

s) that if, as a consequence of any release of a Hazardous Substance resulting 
from the Licensees use of the Licensed Area in or on the Licensed Area by 
the Licensee or its servants, agents, or contractors or any person for whom 
the Licensee is in law responsible, any actions are required to be taken in 
order to comply with any Government Requirement applicable to the use, 
presence or removal of such Hazardous Substance on or from the Licensed 
Area (including any Governmental Requirement relating to testing for or 
identification of Hazardous Substances) and if the Licensee has received 
notice in writing of such Governmental Requirement from the relevant 
authority (whether the requirement is made of the City or Licensee), then 
the Licensee shall at its expense take such action as required by the 
Governmental Requirement (or alternatively such other action as may be 
acceptable to the relevant authority after discussing with the Licensee).  For 
the purposes of this paragraph: 
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Governmental Requirement(s) means all requirements 
made or imposed pursuant to law by federal, provincial, 
municipal or other governments including requirements of the 
Environmental Laws. 

 

 Hazardous Substances means any substances that are 
defined as or regulated as being waste, contaminants, 
pollutants, fungicides, insecticides, herbicides, dangerous 
substances, industrial waste, special waste, toxic substances, 
hazardous waste, hazardous material, or hazardous 
substance whether or not defined as such or pursuant to any 
law, regulation or order. 

 

 Environmental Laws means all applicable federal, 
provincial, municipal or local laws, statutes or ordinances, as 
they may be amended from time to time after the 
Commencement Date of the license relating to the 
environment, occupational safety and the transportation or 
regulations of Hazardous Substances. 

 

t) that if, the Licensee fails to take any action required to be taken pursuant to 
any consequence of any release of a Hazardous Substance the City may 
(but not be obligated to) take such action after giving thirty (30) days written 
notice to the Licensee of its intention to do so, unless within such thirty (30) 
day period that Licensee has taken the required action or has commenced 
in and is continuing diligently to carry out such action, and the City shall for 
that purpose, be permitted to enter the Licensed Area with the appropriate 
equipment.  The Licensee covenants to reimburse the City for all 
reasonable costs incurred by the City in taking such required action 
pursuant to the release of any Hazardous Substance within thirty (30) days 
after receiving from the City an invoice and reasonable supporting details 
relating to such costs. 

 
5. Non-Exclusivity 

 

5.1 The Licensee acknowledge and agree that this agreement herein shall not entitle 
the Licensee to exclusive possession of the Licensed Area. 

 

5.2 The Licensee covenants and agrees not to interfere with the activities of any other 
person to enter on and use the Licensed Area under any prior or subsequent 
license granted by the City. 

 

5.3 The parties hereto acknowledge that the license granted to the Licensee herein is 
a license only and shall not, under any circumstances, constitute a partnership, 
lease or joint venture between the parties. 

 
6. Assignment 

 

The License is not assignable. 
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7. Cancellation 
 

7.1 In the event that: 
 

a) the City requires the Licensed Area for its own use or in its sole discretion, 
considers that it is in the public interest to cancel the rights herein granted, 
in whole or in part; 

 

b) the Licensee ceases to use the Licensed Area for the purposes permitted 
herein; 

 

c) The City, in its sole discretion, considers that it is no longer necessary for 
the Licensee to use the Licensed Area for the purposes permitted herein; 

 

the City may on one hundred and eighty (180) days written notice to the Licensee, 
cancel this license and the rights herein granted, in whole or in part and the 
Licensee agrees that the City shall not be responsible for payment of any costs, 
compensation, reimbursement or any monies whatsoever as a result of a notice 
pursuant to paragraph 7.1 b).  The City will not exercise this one hundred and 
eighty (180) day clause during the gardening season.  

 

7.2 If the Licensee is in default in the observance of any covenant, agreements, 
provisions or conditions contained herein and such failure continues for a period 
of thirty (30) days after the giving of written notice by the City to the Licensee of 
the nature of the failure the City may cancel this license without prejudice to any 
rights to which the City has accrued under this license before the said cancellation. 
 

7.3 Thirty (30) days after expiration or cancellation of this license, any improvements 
or fixtures that remain unremoved from the Licensed Area and Licensed Area shall 
be absolutely forfeited and become the property of the City and the City may 
remove them from the Licensed Area and the Licensee shall, on demand, 
compensate the City for all costs incurred by the City respecting their removal. 

 
8. General 
 

8.1 The terms and provisions of this agreement shall extend to, be binding upon and 
enure to the benefit of the parties, hereto and their successors and permitted 
assigns. 
 

8.2 This agreement and all the terms and conditions of it may be inspected by the 
public at such times and at such places as the City may determine. 

 

8.3 Time is of the essence in this agreement.  
 

8.4 The records of the City shall be conclusive evidence of the contents of any 
schedule referred to in this license.  

 

8.5 In this agreement, unless the context otherwise requires, the singular includes the 
plural and the masculine includes the feminine gender and a corporation. 
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8.6 Where in this agreement there is a reference to Bylaws, that reference shall include 
a reference to any subsequent enactment of like effect, and unless the context 
otherwise requires all Bylaws referred to herein are enactments of the City of 
Penticton. 

 

8.7 Any waiver or acquiescence by the City of or in any breach by the Licensee of any 
covenant or condition shall not be deemed to be a waiver of the covenant or 
condition of any subsequent or other breach of any covenant or condition of this 
agreement. 

 

8.8 If the Licensee continues to exercise the license granted after the expiration of the 
term of it without objection by the City and without any written agreement providing 
otherwise, the Licensee shall be deemed to be a Licensee from month to month, 
and subject to the provisions of this license insofar as applicable, but it shall be 
lawful for the City to cancel and determine the license granted by delivering to the 
Licensee notice to that effect, and upon delivery of such notice the license shall 
cease without prejudice to any rights of the City under this license accrued before 
the cancellation. 
 

8.9 Any notice required to be given by either party shall be deemed to have been well 
and sufficiently given if mailed, faxed, emailed or delivered: 

 

To the City: 
171 Main Street 
Penticton, BC  V2A 5A9 
Attn: Corporate Officer 

  Email: corpadmin@penticton.ca 
  

To the Licensee: 
129 Nanaimo Ave W 
Penticton, BC  V2A 2V6 
 

or such other address as the Licensee may from time to time direct in writing, and 
any such notice by the City to the Licensee shall be deemed to have been received, 
if mailed, five (5) days after the time of mailing, or if faxed or emailed, seventy-two 
(72) hours after the time of fax or email and if hand delivered upon the date of 
delivery.  If normal mail, fax or email service is interrupted by strike, slow down, 
force majeure or other cause, a notice sent by the impaired means of 
communication will not be deemed to have been received until actually received, 
and the City may utilize any such services which have not been so interrupted. 
 

9. Payment of City’s Expenses 
 

If at any time an action is brought or the City is otherwise required to employ the services 
of a bailiff, an agent, or its solicitors because of a breach by an act or omission of any 
covenant herein contained on the part of the Licensee, the Licensee shall pay to the City 
all expenses incurred by the City in the enforcement of its rights and remedies hereunder 
(including the City’s administrative costs and legal fees on a solicitor and his own client 
basis in connection therewith) together with interest thereon at the rate equivalent to the 
prime rate of the Bank of Montreal plus three percent (3%) per annum calculated monthly 
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not in advance from the date due until paid.  For the purposes of this paragraph the prime 
rate shall mean the annual percentage rate of interest established from time to time by 
the Bank of Montreal, Main Branch, Vancouver, British Columbia as the base rate that 
will be used to determine rates of interest charged by it for Canadian Dollar loans to 
customers in Canada and designated by the Bank of Montreal as the prime rate. 
 
IN WITNESS WHEREOF the parties hereto have hereunto executed this agreement on 
the following page as of the date and year first above written. 

 
THE CORPORATION OF THE CITY OF PENTICTON 
by its authorized signatories: 

 
     __ _ 
John Vassilaki, Mayor 

 
     _______ 
Angie Collison, Corporate Officer  

 
 

PENTICTON COMMUNITY GARDENS SOCIETY 
by its authorized signatory(ies): 
 
__________________________________ 
[Sign and print name] 
 
__________________________________ 
[Sign and print name] 
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SCHEDULE A 
 

LICENSED AREA 
 
Community gardens over a 1.0365 acre (4194.64 m2) portion of 480 Vancouver Avenue 
and legally described as:  Lot A, Plan 26015 as shown outlined in red below. 
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SCHEDULE B 
 

MANAGEMENT PLAN 
 
1. Purpose 
 

The Licensee shall have the use of the Licensed Area shown outlined in red and 
described in Schedule A for the purpose of operating a seasonal (spring/summer/fall) 
community garden. 

 
2. Annual Requirements 
 
The Licensee must annually ensure they have:  

• Work Safe BC (if applicable) 

• City of Penticton Business License (if applicable) 

• Evidence of Insurance as indicated in this agreement 
 

3. Vandalism 
 

3.1 All incidents of vandalism shall be repaired within 48 hours of occurrence.  
 

3.2 The Licensee is responsible for removal of graffiti from the Licensed Area.   
 
4. General Maintenance 
 

4.1 The Licensee shall, at its own cost, be responsible for the day to day upkeep, 
water, safety and security of the Licensed Area. 
 

4.2 The City will be responsible for the maintenance of the irrigation system and 
providing compost, soil and mulch materials as needed. 
 

5. Miscellaneous  
 

5.1 Notwithstanding the above, the Licensee shall carry out all maintenance necessary 
to maintain the Licensed Area in a safe and first class condition. 
 

5.2 The Licensee shall not utilize an area larger than the Licensed Area. 
 

5.3 The Licensee shall not place signs outside of your area without the consent of the 
City; 

 

5.4 The Licensee shall not place any permanent structures on the Licensed Area 
without the consent of the City. 

 
6. Safety/Protection 
 

6.1 The Licensee shall ensure proper procedures are followed for: 
 

• Fire Safety/Evacuation 

• W.H.M.I.S. 

• Accident/Incident Reporting 
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• Safety Program (WCB) 

• Fuel spill cleanup. 
 

6.2 The Licensee shall ensure that all staff receives proper instruction on the use and 
operation of fire safety equipment, fueling system and fuel spill clean-up. 

 

6.3 The Licensee shall ensure all Fire extinguishers are kept up to date.  
 
6.4 Any and all accidents or damages involving an employee or volunteer of the 

Licensee that occurs within the Licensed Area MUST be immediately reported to 
the City’s Occupational Health & Safety Representative, Daniel York at 
250-490-2553 or daniel.york@penticton.ca.   

 
7. Special Provisions 

 
7.1 This agreement does not grant authority for any future or existing permanent 

placements and is not to be construed as authorization or permission for those 

placements to remain in place outside of the terms of this agreement. 

7.2 An area of land as designated on the submitted garden plot layout plan, may be 

utilized for the growing of flowers and vegetables.  The area so designated may 

be divided into a series of garden plots, the size and location of which within the 

above-mentioned designated area, shall be determined by the Licensee. 

7.3 The construction, materials and maintenance of the community garden to a 

standard acceptable to the local community and to the City within the Licensed 

Area are the responsibility of and at the expense of the Licensee. 

7.4 The Licensee shall strive to work towards following organic gardening principles 

as outlined in Guidelines for B.C.’s Organic Certification Regulation. 

7.5 The Licensee shall not restrict access to the general public from the park land 

adjacent to the Licensed Area.  

7.6 The Licensee will continue to consult with the City’s Parks Department beyond the 

initial layout and development stage and prior to planting any trees and is 

encourage to consider the City’s Parks Department as a valuable information 

resource. 

7.7 The Licensee shall not cut, prune or alter any existing trees without prior consent 

of the City Parks Department.    
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2021 Parks and Recreation Advisory Committee Meeting Dates 

Meeting commences at 3:00 p.m. 

Council Chambers, City Hall, 171 Main Street (Second Level) or via Zoom 

Month Date 

January 18 

February 22 

March 15 

April 19 

May 17 

June 14 

July 19 

August 16 

September 20 

October 18 

November 15 

December 6 
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