
 
 

Agenda 

 
 

 
 

Special Council Meeting 
to be held at 

City of Penticton Council Chambers 
171 Main Street, Penticton, B.C. 

 
Monday, June 29, 2015  

at 6:00 p.m. 
 
 
1. Call Special Council Meeting to Order 
 
2. Adoption of Agenda 
  
3. Skaha Marina and Waterpark Development: 
 
 3.1 Update from Acting City Manager/Director of Operations 
 
 3.2 Update from Trio Marine Group 
 
 3.3 Public Comments (3 minutes maximum)  

 
4. Staff Reports: 
 

DO  4.1 Skaha Marina Area Development Agreements 1-176  
Staff Recommendation: THAT Council receive this report for information; AND THAT Council after: 

• Reviewing the Amended Skaha Marina – Marina Development Agreement, contained in Attachment “A” 
to this Council Report; 

• Reviewing the Amended Skaha Marina – Waterpark Development Agreement, contained in Attachment 
“B” to this Council Report; 

• Listening to citizen comment regarding the proposed marina and waterpark development. 
Select one of the following alternatives: 

1. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Marina Development Agreement and the Amended Skaha Marina – Waterpark Development Agreement 
as contained in Attachment “A” and “B”; or  

2. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Marina Development Agreement as contained in Attachment “A”; or 

3. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Waterpark Development Agreement as contained in Attachment “B”; or  

4. THAT Council provide direction to staff regarding changes that they would like to see.  
 

MED 4.2 Fees and Charges Amendment Bylaw No. 2015-34 177-181  
Staff Recommendation: THAT Council give first, second and third reading to “Fees and Charges Amendment 
Bylaw No. 2015-34”, a bylaw to amend Appendix 7 of Fees and Charges Bylaw No. 2014-07 to address a 
housekeeping issue related to the Credit Score Requirements for the Electrical Service Payment Plan to set a 
separate credit score for individuals and businesses; 
 
 



    
 

AND THAT Council amend the Electrical Service Payment Plan by removing Section 2 and replacing it with the 
following: 
2. The Participant must meet the following eligibility requirements: 

o Must be for a new or an upgrade to an Electrical Service;  
o Minimum amount eligible for Payment Plan is $5,000; 
o Maximum amount eligible for Payment Plan is $50,000 
o Must be a City of Penticton Electric Utility customer; 
o Must have a credit score of: 650 or greater for and individual, or less than 25 for a business; 
o Must have a maximum of 19 City of Penticton Utility Credit Point; 
o The customer must own both the land and building where the service is required. 

 

DDS  4.3 Street Naming Bylaw No. 2015-36 182-194 
   Re: Road being created by the subdivision of 2750 Cedar Road 

Staff Recommendation: THAT Council, after considering the information presented in this Council Report, select 
one of the following alternatives: 

1. THAT Council give first reading to “Street Naming Bylaw 2015-36”, a bylaw to name the new road created 
by the subdivision of 2750 Cedar Road “Avery Place”; or 
 

2. THAT “Street Naming Bylaw 2015-36” not be given first reading and that the developer is instructed to 
choose a street name from list the created by the Heritage and Museum Advisory Committee.” Or 

 
3. THAT “Street Naming Bylaw 2015-36” be referred back to staff for work with the developer and the 

committee.   
 

 
5.  Media and Public Question Period 
 
 
6.  Adjournment 



 

 

Date: June 29, 2015       File No:     
To: Mayor and Council 
From: Mitch Moroziuk, Acting City Manager 
Subject: Skaha Lake Marina Development   

 

Staff recommendation 

THAT Council receive this report for information; 

AND THAT Council after: 

• Reviewing the Amended Skaha Marina – Marina Development Agreement, contained in Attachment 
“A” to this Council Report; 

• Reviewing the Amended Skaha Marina – Waterpark Development Agreement, contained in 
Attachment “B” to this Council Report; 

• Listening to citizen comment regarding the proposed marina and waterpark development. 

Select one of the following alternatives: 

1. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Marina Development Agreement and the Amended Skaha Marina – Waterpark Development 
Agreement as contained in Attachment “A” and “B”; or  

2. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Marina Development Agreement as contained in Attachment “A”; or 

3. THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – 
Waterpark Development Agreement as contained in Attachment “B”; or  

4. THAT Council provide direction to staff regarding changes that they would like to see.  
 

Strategic priority objective 

The proposed development and improvements to the Skaha Lake Marina area are supportive of the City of 
Penticton Strategic Priority of waterfront enhancement. 

Background 

On May 17, 2013 the City of Penticton issued Expression of Interest (EOI) 2013-EOI-01 to elicit interest and 
ideas for developing the Skaha Lake Marina area. The EOI process closed on June 25, 2013 and four 
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submissions were received.  These were reviewed by staff and on July 22, 2013 Council passed a resolution 
authorizing staff to undertake additional due diligence with Trademark Industries and BC Dock and Marine. 

On September 5, 2013 an Invitational Request for Proposals (IRFP) was sent to Trademark Industries and BC 
Dock and Marine.  On October 11, 2013 BC Dock and Marine submitted a letter withdrawing from the 
proposal call process. The proposal call closed on October 15, 2013 and one submission was received from 
Trademark Industries. The Trademark submission was reviewed by staff and following a presentation by 
Trademark to Council on December 2, 2013 Council passed a resolution authorizing staff to enter into direct 
negotiations with Trademark for a 29 year lease for a phased development of the Skaha Lake Marina area.  

On April 7, 2014 staff concluded negotiations for a Term Sheet with Trademark; now Trio.  The entering into 
the Term Sheet Agreement was endorsed by Council via resolution. 

Following the execution of the Term Sheet Trio and City Staff spent the next year negotiating two 
Development Agreements that would see the Skaha Lake Lands developed into an upgraded marina and 
waterpark.  

On May 19, 2015 the proposed Skaha Lake Development was brought to an open Council Meeting where 
the details of the proposed development agreements were set out and Council resolved to have Trio 
undertake public engagement and provide a venue at a Special Council meeting on June 29, 2015 for the 
public to come forward and express their thoughts on the proposed development. 

During the period May 19, 2015 to June 18, 2015 Trio undertook public engagement with six specific groups, 
one local newspaper and the public at the Community Market and on site at the Marina. The public 
engagement process indicated that for the most part the public was positive and excited about the 
proposed development. The details of the public engagement are summarized in Attachment “C”. 

During the period May 19, 2015 to June 18, 2015 City staff and Trio further discussed the proposed 
development agreements and determined that a few changes were required in recognition of comments 
received and to address the time it has taken to get these agreements before Council: 

1. Change the construction completion date of the Restaurant and Retail Area of the Marina from 
May of 2016 to May of 2017. 

2. Change the construction completion dated of the Waterpark and Boat Trailer Parking Lot from 
May of 2017 to May of 2018. 

3. Change the date on which Revenue Sharing Payments from the Marina Restaurant and Retail 
area are payable from 2020 to 2021. 

4. Change the date on which Revenue Sharing Payments from the Waterpark are payable from 
2020 to 2021. 

5. Prorate the Lease Rent for Waterpark for 2017 to the period July 1, 2017 to December 31, 2017. 
6. Change the date on which Revenue Sharing Payments from the Boat Trailer Parking area are 

payable from 2028 to 2029. 
7. Create a separate set of conditions precedent for the Restaurant and Retail Area in the Marina 

Agreement. 
8. Change the year in which the conditions precedent must be met for the Waterpark from 2016 to 

2017. 
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9. Clarify that the Dragon Boat Club House has to be reconstructed at Trios cost prior to the 
existing Dragon Boat Club House being taken out of service and prior to November of 2017. 

10. Clarify that the  Splash Pad had to be reconstructed at Trios cost prior to the existing Splash Pad 
being taken out of service and prior to November of 2017. 

11. Clarify that the  Washroom Change Room had to be reconstructed at Trios cost prior to the 
existing Washroom Change Room being taken out of service and prior to November of 2017. 

12. Adding Architectural Concept Drawings of the Dragon Boat Club House as a Schedule to the 
Agreement. 

13. Adding a definition for the Dragon Boat Club House. 
 
The above noted changes are shown in Attachment “A” and “B” using track changes. 

Financial implication 

The Trio Marine Group Inc. will be making a capital investment as follows: 

 

Based on the pro-forma revenue and expense statements provided by Trio and assuming the restaurant will 
be operated by them the revenue from the venture to the City could be as follows: 

 

 

Analysis 

The development proposed by the Trio Marine Group strongly supports the City of Penticton Vison 
Statement for a vibrant adventurous waterfront City and directly ties to our Strategic Priority for waterfront 
enhancement.  

The negotiating committee has developed two agreements that would see the City of Penticton, Trio Marine 
Group Inc. and the public benefit from the construction of marina and amusement facilities on the Skaha 

Item
Investment 

$
Marina, Retail Area and Restaurant 1,500,000$ 
Marina Extended Parking Lot 330,000$    
Water Park 2,200,000$ 
Boat Trailer Parking 300,000$    

TOTAL 4,330,000$ 

Item
AVG 2016 - 

2019

Mid Point 
Year 2020 - 

2045
AVG 2016 - 

2019

Mid Point 
Year 2020 - 

2027

Mid Point 
Year 2028 - 

2045
Land Rental 31,139$       40,107$       56,792$       63,976$       76,491$       
Revnue Sharing N/A 193,259$    N/A 259,717$    404,018$    
Option 1,445$          N/A N/A N/A N/A
Taxes 23,122$       28,908$       42,171$       46,112$       55,959$       

TOTAL 55,706$       262,274$    98,964$       369,806$    536,468$    

MARINA WATERPARK
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Lake Waterfront.  The agreements are acceptable to both negotiating committees and it would now be 
appropriate for Council to consider the comments received and decide how to best move forward. 

Alternate recommendations 

Alternative 1  

THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – Marina 
Development Agreement and the Amended Skaha Marina – Waterpark Development Agreement as 
contained in Attachment “A” and “B”;; or 

Alternative 2  

THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – Marina 
Development Agreement as contained in Attachment “A”; or 

Alternative 3  

THAT Council authorize the Mayor and Corporate Officer to execute the Amended Skaha Marina – Waterpark 
Development Agreement as contained in Attachment “B”;; or 

Alternative 4  

THAT Council provide direction to staff regarding changes that they would like to see. 

Attachments 

Attachment “A” – Amended Skaha Marina – Marina Development Agreement 
Attachment “B” – Amended Skaha Marina – Waterpark Development Agreement 
Attachment “C” – Summary of Trio’s Public Engagement Sessions 

Respectfully submitted, 

 
Mitch Moroziuk P.Eng. MBA 
Acting City Manager 
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SKAHA MARINA – MARINA DEVELOPMENT AGREEMENT 
FINAL2015 065 108 

 
THIS AGREEMENT made the ___ day of ________, 2015 
 
BETWEEN: 
 THE CORPORATION OF THE CITY OF PENTICTON,  

a municipal corporation having its business office at 
 171 Main Street, Penticton, British Columbia V2A 5A9 
 (“Penticton”) 
AND: TRIO MARINE GROUP INC.,  

a company duly incorporated under the laws of the Province of British Columbia, 
having its registered and records office at  
c/o Pushor Mitchell LLP, 301 – 1665 Ellis Street, Kelowna, B.C., V1Y 2B3 

 (“Trio”) 
GENERAL COMMENTS: 
 
WHEREAS: 
 
(A) Penticton is desirous of entering into a lease of the Leased Lands as covered by this Agreement 

and hereinafter defined as the Leased Lands adjacent to Skaha Lake in the City of Penticton and 
entering into a joint lease of Marina lands with Trio and Her Majesty the Queen in Right of the 
Province of British Columbia as covered by the Marina Agreement for the area hereinafter defined 
as the Leased Marina Lands as hereinafter defined, all for the purpose of upgrading the Leased 
Lands and the Leased Marina Lands into a modern marina including new pilings, wharves and 
docks and an upgraded marine gas dock, with a retail area, restaurant and additional parking area. 

(B) Trio wishes to acquire and Penticton wishes to grant to Trio, the use and occupancy of the Leased 
Lands and to enter into with Penticton a joint lease of Marina lands for the Leased Marina Lands 
from Her Majesty the Queen in Right of the Province of British Columbia and to enter into a 
management and capital improvement arrangement in relation to the Leased Lands and Leased 
Marina Lands for the redevelopment of the Lands as set out above and otherwise described in this 
Agreement. 

(C) On or about March 31, 2014, Penticton and Trademark Industries, now Trio, entered into a non-
binding Term Sheet which set out specific requirements to be completed prior to the execution of a 
final agreement between the parties; 

(D) On or about September 16, 2014, Penticton and Trio entered into a one year License to Use 
Agreement dated for reference January 1, 2015 for a portion of the of the Leased Lands in 
conjunction with the operation of the existing Marina, a copy of which is attached as Schedule “K”; 

(E) On or about September 16, 2014, Penticton and Trio entered into a one year Sub-License of 
Occupation Agreement dated for reference January 1, 2015, for the operation of the existing 
Marina, a copy of which is attached as Schedule “L”; and 

(F) On or about _____________, 2015, Penticton has approved entering into this Agreement by 
resolution, a copy of which is attached as Schedule “J”. 
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THIS AGREEMENT WITNESSES that in consideration of the mutual covenants, conditions and agreements 
herein contained, Penticton and Trio intending to be legally bound, agree as follows: 
 
1.0 DEFINITIONS 
1.1 Definitions 

In this Agreement, unless there is something in the context inconsistent therewith, Penticton and 
Trio agree that: 

(a) “Additional Rent” means all payments required to be paid by Trio to Penticton under this 
Agreement, other than the Lease Rent and Marina Lease Rent; 

(b) “Agreement” means this agreement; 
(c) “Commencement Date” means January 1, 2016 in respect of the Leased Marina Lands 

and the Leased Lands; 
(d) “CPI” means the Consumer Price Index for all-items for British Columbia (or any index 

published in substitution for the Consumer Price Index or any other replacement index 
designated by Penticton acting reasonably, if it is no longer published) published by 
Statistics Canada (or by any successor thereof or any governmental agency including a 
Provincial agency).  In the case of any required substitution, Penticton, acting reasonably, 
shall be entitled to make all necessary conversions for comparison purposes; 

(e) “Environmental Laws” means all applicable federal, provincial, municipal or local laws, 
statutes, regulations or ordinances, as they may be amended from time to time after the 
Commencement Date of the Term relating to the environment, occupational safety and the 
transportation or regulation of Hazardous Substances, and includes any judgments, 
orders, notices, of offence, or other notices, decrees, codes, rules, instructions, policies, 
guidelines, guides, authorizations, approvals, permits and licenses, issued by any 
governmental authority having jurisdiction; 

(f) “Exclusion Area” means those certain lands located at and bordering Skaha Lake in 
Penticton, owned by the City of Penticton as outlined on the plan attached hereto as 
Schedule “C”; and forming no part of either the Leased Marina Lands or the Leased 
Lands; 

(g) “Extended Parking Lot” means the extended parking lot set out in Section 14.1; 
(h) “Governmental Requirement(s)” means all requirements made or imposed pursuant to 

law by Federal, Provincial, Municipal or other local governments including requirements of 
Environmental Laws; 

(i) “Hazardous Substance(s)” means any substances that are defined or regulated as being 
waste, contaminants, pollutants, dangerous substances, industrial waste, special waste, 
toxic substances, hazardous waste, hazardous material or hazardous substance whether 
or not defined as such or pursuant to any law, regulation or order and without restricting 
any of the foregoing includes any potentially dangerous substance, corrosive substance, 
flammable material, explosive material, radioactive material and any other substance or 
material that when released into the natural environment is known to be likely to cause at 
some immediate or future time, material harm, adverse impact or degradation to the 
natural environment or material risk to human health; 

(j) “Lands” means Leased Lands and Leased Marina Lands together with all existing 
structures or portions thereof and improvements upon them;  

(k) “Lease” means the lease of the Leased Lands to Trio under the terms and conditions 
contained in this Agreement; 
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(l) “Leased Lands” means Areas B and C within the Penticton Lands together with all 
existing structures, machinery and equipment of Penticton therein or thereon, all of which 
areas are outlined on the plan attached hereto as Schedule “A”; 

(m) “Leased Marina Lands” means Area E outlined on the plan attached hereto as Schedule 
“A” held by Her Majesty the Queen in Right of the Province of British Columbia and all 
improvements thereon; 

(n) “Lease Rent” means the rent set out in Sections 5.1, 5.2 and 5.3;  
(o) “License to Use” means the one year agreement attached hereto as Schedule “K” 

executed between Trio and Penticton for the use of Area B within the Penticton Lands in 
conjunction with the operation of the Skaha Lake Marina in its existing form. 

(p) “Marina” means the marina set out in Section 12.1; 
(q) “Marina Lease” means the joint lease of the Leased Marina Lands from Her Majesty the 

Queen in Right of the Province of British Columbia and Penticton and Trio as jointly as the 
tenants to be executed by all parties prior to August 1, 2015;  

(r) “Marina Lease Rent” means the rent set out in Section 3; 
(s)  “Marketing Plan” means that document attached hereto as Schedule “I”; 
(t) “Operating Plan” means that document attached here to as Schedule “H”; 
(u) “Option” means the option to lease further land as set out in Section 30 of this Agreement; 
(v) “Option Area” means Area G all of which areas are outlined on the plan attached hereto 

as Schedule “M”; 
(w) “Option Rent” means the annual amount paid by Trio to Penticton for the Option as set 

out in Section 30.2 and 30.3;  
(x) “Penticton Lands” means those certain lands located near Skaha Lake in Penticton, 

owned by the City of Penticton and legally described as Parcel Identifier: 009-630-929, Lot 
A District Lot 189 Similkameen Division Yale District Plan 9936, (“Lot “A”) and Parcel 
Identifier: 012-322-954, Amended Lot 4 (See 244321F) Block 209 District Lot 190 
Similkameen Division Yale District Plan 466 (“Lot 4”) a portion of which are impacted by 
Utilities as shown on Schedule “B” which may or may not be located within Statutory 
Rights of Way; 

(y) “Per Square Meter Appraisal Rate” means the per square meter appraisal value 
obtained from an appraisal pursuant to Section 5.3 of this Agreement; 

(z) “Per Square Meter Rate” means the per square meter rate for a specific year of the Term 
calculated in accordance with the formulas in Section 5.2 of this Agreement; 

(aa) “Prime Rate” means the rate of interest expressed as an annual rate, in effect from time to 
time, quoted by the Royal Bank of Canada as its prime rate for commercial loans to 
commercial borrowers in Canada, calculated monthly, not in advance; 

(bb) “Rent” means the Lease Rent, the Marina Lease Rent and the Additional Rent; 
(cc) “Restaurant” means the restaurant as set out in Section 13.1(b); 
(dd) “Restaurant Area” means the Restaurant area as set out in Section 13.1(b); 
(ee)  “Retail Area” means the retail area set out in Section 13.1(a); 
(ff) “Sub-License of Occupation” means the one year agreement attached hereto as 

Schedule “L” executed between Trio and Penticton for the operation of the Skaha Lake 
Marina in its existing form. 
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(gg) “Term” means the term of years commencing on the Commencement Date as set out in 
Section 1.1(c) and ending on December 31, 2045;  

(hh) “Utilities” means water lines, sanitary sewer lines, storm sewer lines, electrical lines, 
telephone lines cable TV lines and gas lines; 

1.2 Interpretation 
 
For the purpose of this Agreement, except as otherwise expressly provided or unless the context 
otherwise requires; 

 
(a) the words, “herein”, “hereof”, and “hereunder” and other words of similar import refer to 

this Agreement as a whole and not to any particular article, section or other subdivision; 
 

(b) the headings and captions will be considered as provided for convenience only and not as 
forming part of this Agreement and will not be used to interpret, define or limit the scope, 
extent or intent of this Agreement or any of its provisions; 
 

(c) the words “include” or “including” when following any general term or statement are not to 
be construed as limiting the general term or statement to the specific items or matters set 
forth or to similar terms or matters, but rather as permitting it to refer to all other items or 
matters that could reasonably fall within its broadest possible scope; 

 
(d) a reference to “currency” means Canadian currency unless specifically indicated 

otherwise; 
 

(e) a reference to a “statute” includes every regulation made pursuant thereto, all 
amendments to the statute or to any such regulation enforced from time to time and any 
statute or regulation that supplements or supersedes such statute or any such regulation; 
 

(f) a reference to a “Bylaw” includes all amendments made to the Bylaw; 
 

(g) a word importing the masculine gender includes the feminine or neutral and vice versa, a 
word importing the singular includes the plural and vice versa;  
 

(h) a reference to “approval” or “authorization” or “consent” or “designation” or “notice” means 
written approval, authorization, consent, designation or notice unless specifically indicated 
otherwise; 
 

(i) the language in all parts of this Agreement shall in all cases be construed as a whole and 
neither party is strictly for nor strictly against any of the parties to this Agreement; and 
 

(j)  all schedules to this Agreement are an integral part of this Agreement and form part of this 
Agreement. 

1.3 Schedules 
(a) Schedule “A” – Plan for the Lands; 
(b) Schedule “B” – Utilities Plan 
(c) Schedule “C” - Exclusion Area; 
(d) Schedule “D” – Architectural Concept Drawings of the Marina; 
(e) Schedule “E” – Architectural Concept Drawings of the Retail Area; 
(f) Schedule "F" - Architectural Concept Drawings of the Restaurant Area; 
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(g) Schedule “G” - Architectural Concept Drawings of the Extended Parking Lot; 
(h) Schedule "H" - Operating Plan 2016 – 2020; 
(i) Schedule “I” – Marketing Plan 2016 – 2020; 
(j) Schedule “J” – City of Penticton Council Resolution; and 
(k) Schedule “K” – License to Use Agreement. 
(l) Schedule “L” – Sub-License of Occupation Agreement.  
(m) Schedule “M “ – Option Area 

2.0 LEASE OF THE LEASED MARINA LANDS 
2.1 Leased Marina Lands 

Penticton, in consideration for the rents, covenants, agreements and conditions herein to be paid, 
observed and performed by Trio and subject to the fulfillment of the conditions precedent set out in 
Section 11 of this Agreement, will jointly enter into a Marina Lease of the Leased Marina Lands 
with Trio as contained in Schedule “M” to this Agreement to be executed concurrently with this 
Agreement for the Term.  If for whatever reason the conditions precedent set out in Section 11 of 
this Agreement are not all waived or satisfied, and notwithstanding any other provision of this 
Agreement, Trio will fully cooperate with Penticton and the Province of British Columbia in the 
transfer, assignment or reissuance of the Marina Lease in the sole name of Penticton and will fully 
relinquish its rights under the Marina Lease. 

2.2 Term 
Subject to the terms and conditions of this Agreement and the Marina Lease Trio shall have and 
hold the Leased Marina Lands for the Term, and will make capital improvements, operate all 
facilities and manage the interest of Penticton in the Leased Marina Lands pursuant to the terms of 
this Agreement for the Term. 

3.0 MARINA LEASE RENT 
3.1  Marina Lease Rent 

Subject to Section 3.2 herein Trio shall pay to Penticton the Marina Lease Rent as follows: 
(a) Annual payments equal to the amount charged by the Province of British Columbia in the 

Marina Lease, payable on July 1, 2016 and July 1st of every year of the Term thereafter; 
and 

(b) Penticton will in turn remit to the Province of British Columbia the rent charged by the 
Province under the Marina Lease. 

3.2 Marina Lease Rent Increase 
Penticton and Trio agree that the Province of British Columbia may increase the amount charged 
to Penticton and Trio under the joint Marina Lease and should this occur, the increased amount will 
become the Marina Lease Rent and will be payable by Trio to Penticton. 

3.3 Management of Leased Marina Lands 
 
Trio covenants and agrees with Penticton to manage and operate the Leased Marina Lands to 
assist the boating public in a safe, effective, responsive and courteous manner and as follows: 
(a)  to manage and perform at the cost and expense of Trio all of the obligations of Penticton 

under the Marina Lease, and to exercise the tenants’ interest under the Marina Lease in 
accordance with this Agreement; 
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(b) to manage and perform at the cost and expense of Trio all of the obligations of Trio under 
this Agreement; 

(c)  to perform all of Trio’s obligations under the Marina Lease at the cost and expense of Trio; 
(d)  not to do or omit to do any act in or around the Leased Marina Lands which would cause 

a breach of Penticton’s and Trios’ obligations as tenants under the Marina Lease; 
(e)  not to do, suffer or permit any act which may in any manner, directly or indirectly, cause 

injury or damage to the Leased Marina Lands or which may be or become a nuisance to 
or interference with the owners, occupiers or users of other parts of adjoining lands or to 
the public, including the accumulation of rubbish or unused personal property of any kind; 
and 

(f) Trio and its agents and employees and all persons using the Leased Marina Lands shall 
strictly comply with any rules and regulations governing the Leased Marina Lands 
attached to the Marina Lease or this Agreement. 

Trio and Penticton agree that Trio shall be entitled to retain any and all revenues generated from 
the management, use and occupation of the Leased Marina Lands subject to Trio paying the 
Marina Lease Rent, Lease Rent and Additional Rent and Revenue Sharing as set out in Sections 
3.1, 3.2, 5.1, 5.2, 5.3, 6.1, 6.2, 7.1, 7.2 and 7.3. 

4.0 LEASE OF THE LEASED LANDS 
4.1 Leased Lands 

Penticton, in consideration of the rents, covenants, agreements and conditions herein to be paid, 
observed and performed by Trio, will demise and lease to Trio the Leased Lands for the Term. 

4.2 Term 
Subject to the terms and conditions of this Agreement, Trio shall have and hold the Leased 
Premises for the Term. 

5.0 LEASE RENT 
5.1  Lease Rent 

Subject to Section 5.2 herein Trio shall pay to Penticton the Lease Rent as follows: 
(a) annual payments equal to or greater than $4.20 per square meter multiplied by the total 

number of square meters contained in the Leased Lands payable on July 1, 2016 and July 
1st of every year of the Term thereafter. 

5.2 Per Square Meter Rate Increase 
Notwithstanding anything herein to the contrary, the $4.20 per square meter per annum rate shall 
be increased as follows: 
(a) From January 1, 2016 to December 31, 2020 using the following formula: 

Bn (n=2016 to 2020) = B1 

 

(b) On January 1, 2021 using the following formula: 
B2021 = (B1) x (1+ ((CPI2020 –CPI2016)/( CPI2016)))  

 

(c) January 1, 2022 to January 1, 2045 using the following formula: 
(Bn (n=2022 to 2045)) = (B)n-1 x (1+ ((CPI n-1 –CPIn-2)/( CPIn-2))) 
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Subject to Section 5.3 herein, the values assigned to the characters in the formulas in Sections 5.2 
(a), (b) and (c) above are as follows: 
 

(i) B1 = $4.20 Base Lease Rent per annum pursuant to Section 5.1 of this Agreement. 
(ii) Bn = the per square meter lease rate for the year in question where n=2016 is the 

year 2016 and so on. 
(iii) B2021 = the per square meter lease rate for the year 2021. 
(iv) CPI2020 = CPI for the year 2020. 
(v) CPI2016 – CPI for the year 2016. 
(vi) CCPIn-1 = CPI in the n-1 year of the Agreement between the parties. 
(vii) CPIn-2 = CPI in the n-2 year of the Agreement between the parties. 

 
5.3  Per Square Meter Rate Increase Appraisal 
 

Once every five years commencing in 2021, Penticton or Trio may obtain an appraisal from an 
Appraisal Institute of Canada Accredited Appraiser to determine a new market per square meter 
lease rate of the Leased Lands as follows: 
 
(a) The party obtaining the appraisal will be responsible for the full cost of the appraisal; 
(b) If the difference between the Per Square Meter Appraisal Rate and the Per Square Meter 

Rate of the Leased Lands is greater than 10%, the average of the Per Square Meter 
Appraisal Rate and the Per Square Meter Rate will be used to establish the new per 
square meter rate; 

(c) If the difference between the Per Square Meter Appraisal Rate and the Per Square Meter 
Rate of the Leased Lands is less than 10%, the Per Square Meter Appraisal Rate will be 
used to establish the new per square meter rate; 

(d) If a new per square meter rate is established in accordance with this Section 5.3, that per 
square meter rate will become the new Per Square Meter Rate from that point forward and 
will be incorporated into the formulas in Section 5.2 above. 

(e) If either party is unsatisfied with the first appraisal, the unsatisfied party may obtain a 
second appraisal from an Appraisal Institute of Canada Accredited Appraiser. 

(f) If a second appraisal is obtained in accordance with Section 5.3(e) above, the new per 
square meter rate will be calculated by averaging the Per Square Meter Rate and the 
appraisal that is closest to the Per Square Meter Rate.  

5.4 Management of Leased Lands 
 

Trio covenants and agrees with Penticton to manage and operate the Leased Lands at the cost 
and expense of Trio in accordance with all of the obligations of Trio under this Agreement. 

6.0 ADDITIONAL RENT & REVENUE SHARING 
6.1 Revenue Sharing 

On or before July 1 st., 20201 and on or before July 1st of each year of the Term thereafter, and  
including July 1st, 2046 after the expiration of the Term, Trio shall pay to Penticton the Additional 
Rent as follows: 

 
(a) 7% of C where C is between $0 and $625,000; plus 
(b) 10% of C greater than $625,001 to $925,000; plus 
(c) 11% of C greater than $925,001 to $1,225,000; plus 
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(d) 12% of C greater than $1,225,001. 
 
The value of C in Section 6.1 (a) to (d) above is the total gross revenue of Trio from the previous 
year from all operations on the Lands, saving and excepting gross revenue from the Restaurant, 
less the amount of net goods and services tax that is payable by Trio on such operations. 

6.2 Restaurant Revenue Sharing 
On or before July 1st, 20201 and on or before July 1st of each year of the Term thereafter, and 
including July 1st, 2046 after the expiration of the Term, Trio shall pay to Penticton the Additional 
Rent for the previous year as follows: 
(a) If Trio operates the Restaurant, Trio shall pay to Penticton the following: 

 
(i) 3.5% of E where E is between $0 to $375,500; plus 
(ii) 5.0% of E greater than $375,501 to $506,250; plus 
(iii) 5.5% of E greater than $506,251 to $675,000; plus 
(iv) 6.0% of E greater than $675,001. 

The value of E in Section 6.2 (a) (i) to (iv) above is the total gross revenue from the 
previous year from all aspects of the Restaurant operation less the amount of net goods 
and services tax that is payable by Trio on such operations. 

(b) If Trio sub-leases the operation of the Restaurant, Trio shall pay to Penticton in 
accordance with the following formula: 
50% x (F-G) 
The value of F and G in Section 6.2(b) are as follows: 

 
(i) F is the total annual compensation in all forms in dollars received by Trio from 

sub-leasing the Restaurant. 
(ii) G is the Per Square Meter Lease Rate for the year in question from Section 5.0 

multiplied by the area in square meters of the foot print occupied by the 
Restaurant. 

7.0 OTHER PAYMENTS 
7.1 Trio’s Taxes and Other Charges 

Trio shall pay, as and when due, to the authority or person to which the same are owing: 
(a) all taxes (including without limitation all goods and services tax), license fees, rates, duties 

and assessments imposed, assessed or levied by any lawful authority relating to: 
(i) the business carried on in and the use and occupancy of the Lands by Trio; 
(ii) Rent payable by Trio for the Lands; and 
(iii) personal property and business and trade fixtures and other improvements 

owned or installed by or on behalf of Trio in, on or affixed to the Lands. 
whether any such taxes, license fees, rates, duties and assessments are payable by law 
by Trio or by Penticton and whether or not same are allocated separately in respect of the 
Leased Lands and Leased Marina Lands; 
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(b) all charges, rates, levies and assessments imposed, assessed or levied by any lawful 
authority in respect of electricity, light, heat, power, water, sanitary sewer, telephone, 
cable TV and utilities of whatsoever nature or kind (including works and services in 
connection therewith) used in or supplied to the Lands and which shall be separately 
metered where possible with the cost of metering installation and utilities consumed by 
Trio to be borne by Trio. 

7.2  Property Taxes 
Trio shall pay to the authority or person to which same are owing, as when due, property taxes as 
assessed by the British Columbia Assessment Authority on the Lands and as issued by the 
authority or person having jurisdiction and including without limiting the generality of the foregoing 
local improvement charges, school taxes, frontage taxes and all other special or extraordinary 
charges and whether or not same are allocated separately in respect of the Leased Lands and the 
Leased Marina Lands. Trio acknowledges that: 
(a) the property taxes may change from time to time; and 
(b) the classification of use may change from time to time, 
depending on the assessment of the British Columbia Assessment Authority.  

7.3 Late Payment Interest 
Trio shall pay interest at 2% per month on any amount payable by Trio pursuant to this Agreement 
and not paid when due, calculated from the due date to the date of payment and compounded 
monthly. Penticton shall have the same remedies for the collection of such interest as it has for the 
recovery of basic rent in arrears. 

7.4 No Set-off 
Trio will pay to Penticton duly and punctually any and all Lease Rent, Marina Lease Rent and 
Additional Rent required to be paid by Trio pursuant to this Agreement without any deduction, 
abatement or set-off whatsoever. 

8.0 TRIO’S REPORTING REQUIREMENTS 
8.1 Revenue Sharing Reporting 

On or before July 1st of each year Trio is required to pay Penticton Additional Rent in Sections 6.1 
and 6.2 of this Agreement, Trio shall provide to Penticton documentation that provides a complete 
reconciliation of how the Additional Rent was calculated for the previous year for which the 
payment is made. 

 
8.2 Updated Plans and Statements 

On or before November 1, 2016 and on November 1 of every 5 year period thereafter, Trio is 
required to prepare and provide to Penticton for review and discussion the following: 

 
(a) an updated 5 year Marketing Plan; 
(b) an updated 5 year Operating Plan; and 
(c) an updated 5 year Revenue and Expense Statement done on a January 1 to December 31 

time basis. 
  
8.3 Updated 5 year Marketing Plan 

Trio shall include the following details in an updated 5 year Marketing Plan referred to in Section 
8.2 (a) above:  
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(a) how Trio intends to market the Marina, including but not limited to the following details: 
(i) The target market; 
(ii) Ongoing marketing to be undertaken on a seasonal and regular basis following 

opening; 
(iii) Rates to be charged including: a surcharge for the right to obtain a slip, annual, 

monthly, weekly and daily rates; 
(iv) How the facility will be “freshened up” and on what frequency to maintain customer 

appeal;  
(v) Marketing budgets for ongoing annual marketing; and 
(vi) Details supporting assumptions made. 

(b) how Trio intends to market the Restaurant, including but not limited to the following details: 
 

(i) The target market; 
(ii) Menu type and meal rates; 
(iii) Ongoing marketing to be undertaken on a seasonal and regular basis following 

opening; 
(iv) Type of marketing to be undertaken on a seasonal and regular basis following the 

opening; 
(v) Types of special events and how they will be marketed; 
(vi) How the facility will be “freshened up” and on what frequency to maintain customer 

appeal;  
(vii) Marketing budgets for ongoing annual marketing; and 
(viii) Details supporting assumptions made. 
 

8.4  Updated 5 Year Operating Plan 
 

Trio shall in an updated 5 year Operating Plan referred to in Section 8.2 (b) above, include the 
operating and service methods to be implemented, including but not limited to the following details: 

  
(a) An organization chart detailing the proposed management, seasonal, hourly and on-call 

positions; 
 

(b) Anticipated staffing requirements and minimum staff certifications and guidelines for 
various types of positions that will exist in the Marina, Restaurant and Extended 
Boat/Trailer Parking Lot; 
 

(c) Service methodology to be employed to deliver quality service; 
 

(d) Staff hiring and training programs including those related to customer service, water 
quality, life safety, equipment maintenance and fuel handling;  
 

(e) The implementation of measurable quality control programs; 
 
(f) Trio’s Emergency Preparedness Plans to address incidents on the Leased Lands and 

Leased Marina Lands including but not limited to fuel spills and boating accidents. 
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8.5 Updated 5 Year Revenue and Expense Statement 
Trio shall include the following in an updated 5 year Revenue and Expense Statement referred to 
in Section 8.2 (c) above in a pro forma format showing projected revenues and expenses and how 
capital improvements will be addressed for each of the separate elements of the proposed 
development, including: 
(a) details of the Marina, including but not limited to revenues from the following: 

(i) Slip rentals and anticipated number of slips rented for each category of slip or 
rental created; 

(ii) Water craft rental; 
(iii) Fuel sales; 
(iv) Boat Storage; 
(v) Retail sales; and 
(vi) Beer and wine sales. 

(b) All operating expenses of the Marina including but not limited to all Marina Lease Rent, 
Lease Rent, revenue sharing costs, and taxes and other charges; 

(c) Details of the Restaurant, including but not limited to revenues from the following: 
(i) Meals; 
(ii) Beer, wine and spirit sales; and 
(iii) Special events. 

(d) All operating expenses of the Restaurant including but not limited to all Lease Rent, 
Marina Lease Rent, revenue sharing costs and taxes and other charges. 

(e) Any other revenues and expenses not specifically noted in Section 8.5 (a) to (d). 
(f) Details supporting assumptions made. 
(g) A sensitivity analysis that shows the impact of gross revenues being 10% higher, 10% 

lower and 20% lower.  
8.6 Financial Statements 

Trio shall, from and including 2016 to 2020, upon request of Penticton, submit to Penticton financial 
statements for each financial year of Trio coinciding with each such calendar year , prepared in 
accordance with generally accepted accounting principles on a review engagement basis by an 
accredited chartered accountant, certified general accountant or chartered professional accountant 
that include the gross revenue generated and all expenses incurred from all aspects of the 
development and operations on the Leased Land and Leased Marina Lands including but not 
limited to a break-down of the following details: 
 
(a) Marina and slip rental revenue; 
(b) Marina expenses; 
(c) Restaurant revenue; 
(d) Restaurant expenses; 
(e) Parking revenue from the Extended Parking Lot; 
(f) Parking expenses from the Extended Parking Lot; 
(g) Any other revenues not noted above; and 
(h) Any other expenses not noted above. 
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Beginning in 2021,Trio shall, upon request of Penticton, submit financial statements prepared in 
accordance with generally accepted accounting principles, either on a review engagement basis or 
on an audit engagement basis as requested by Penticton, by an accredited chartered accountant, 
certified general accountant or chartered professional accountant that include the gross revenue 
generated and all expenses incurred from all aspects of the development on the Lands in 
substantially the same form as the previous financial statements received for the years 2016 to 
2020. 

9.0  PENTICTON RESPONSIBILITIES 
9.1 Park and Amenity Contribution 

Penticton shall deposit 50% of the Additional Rent received from Trio pursuant to Sections 6.1 and 
6.2 of this Agreement in an interest bearing account that shall be used as a park and amenity 
contribution to: 
(a) purchase additional park land; and/or 
(b) purchase park and waterfront amenities, 
in the City of Penticton as and when determined by Penticton in its sole discretion. 
Penticton will recognize Trio, in a form and manner acceptable to Penticton, as a good community 
partner for their contribution to the purchase of additional park lands or park and waterfront 
amenities.  

10.0 EXTENSION REQUEST 
10.1 First Extension Request 

Trio may, no earlier than two years prior to the end of the Term of this Agreement and no later than 
one year prior to the end of the Term of this Agreement, provide a written request to Penticton for a 
five (5) year extension to the Term.  Upon receiving a written request for a five (5) year extension, 
Penticton may enter into discussions with Trio for an extension of the Term and may grant the 5 
year extension, subject to Penticton determining and being satisfied at that time, in its sole 
discretion, with the following: 
(a) the Provincial Government of British Columbia providing a sufficient extension of the term 

of the Marina Lease; 
(b) Trio has duly and punctually performed the covenants, agreements, conditions and 

provisos of this Agreement on the part of Trio to be performed; 
(c) Trio has satisfactorily operated the Marina, Retail Area, Restaurant and Extended Parking 

lot for every year of the Term; 
(d) Trio has improved and maintained the Leased Marina Lands and the Leased Lands to a 

standard acceptable to Penticton; 
(e) Trio has completed the initial capital expenditures required by Sections 15.1 and 15.2 of 

this Agreement; 
(f) Trio has completed the capital expenditures to freshen the facilities as noted in Section 

15.3; and 
(g) Agreement by Penticton with Trio’s further proposed capital and operating improvements 

to areas developed by Trio on the Lands. 
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10.2 Second Extension Request 
If Penticton grants the 5 year extension in Section 10.1 above, Trio may, no earlier than two years 
prior to the end of the first five year extension and no later than one year prior to the end of the first 
five year extension, provide a written request to Penticton for a second 5 year extension to the 
Term of this Agreement.  Upon receiving a written request for a second five year extension, 
Penticton may enter into discussions with Trio and may grant the five (5) year extension to Trio, 
subject to Penticton determining and being satisfied at that time in its sole discretion of the same 
factors as are set out in Section 10.1 above. 

11.0 CONDITIONS PRECEDENT 
11.1 Penticton Conditions Precedent 

Penticton and Trio agree that the obligations of Penticton herein are subject to the following 
conditions being satisfied on or prior to the date identified for each item or prior to the start of 
construction by Trio, which ever shall occur first: 
 For the Marina area referenced in Section 12 and the Extended Parking Lot referenced in Section 
14 

 
(a) By October 1st, 2015, Penticton must receive from Trio and acknowledge in writing receipt 

of a detailed financing plan from Trio.  The plan must contains details showing approved 
financing sufficient to pay for all aspects of the capital expenditures set out in Section 15 
and approved financing to cover the operating expenses associated with the first two 
years of operation.  

(b) By November 1st, 2015 Penticton approving in writing the detailed financing plan submitted 
by Trio. 

(c) By November 15, 2015 Trio must provide Penticton with a written copy of its lender’s loan 
commitment, including full particulars sufficient in the opinion of Penticton to meet the 
financial requirements of Trio contained in its detailed financial plan set out in Section 
11.1(a) above. 

(d) By December 1, 2015 Penticton approving in writing the lender’s loan commitment.  
(e) By October 1, 2015 Penticton, Trio and the Province of British Columbia all executing a 

joint lease for the Leased Marina Lands.  
 For the Restaurant and Retail area referenced in Section 13 

(f) By July 1st, 2016, Penticton must receive from Trio and acknowledge in writing receipt of a 
detailed financing plan from Trio.  The plan must contains details showing approved 
financing sufficient to pay for all aspects of the capital expenditures set out in Section 15 and 
approved financing to cover the operating expenses associated with the first two years of 
operation.  

(g) By August 1st, 2016 Penticton approving in writing the detailed financing plan submitted by 
Trio. 

(h) By August 15, 2016 Trio must provide Penticton with a written copy of its lender’s loan 
commitment, including full particulars sufficient in the opinion of Penticton to meet the 
financial requirements of Trio contained in its detailed financial plan set out in Section 11.1(a) 
above. 

(i) By September 1, 2016 Penticton approving in writing the lender’s loan commitment.  
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These conditions are for the sole benefit of Penticton.  If Penticton wishes to waive any of these 
conditions or declare them fulfilled, then Penticton will do so by giving written notice (the “Notice”) 
to Trio on or prior to the date indicated for each item or prior to the start of construction by Trio, 
which ever shall occur first.  If the Notice is not given, then this Agreement and the Marina Lease 
Agreement are terminated and neither party will have any further obligations under this Agreement 
or the Marina Lease Agreement. 

11.2 Trio Conditions Precedent 
Penticton and Trio agree that the obligations of Trio herein are subject to the following conditions 
being satisfied on or prior to the date identified for each item or prior to the start of construction by 
Trio, which ever shall occur first: 
For the Marina area referenced in Section 12 and the Extended Parking Lot referenced in Section 
14 
(a) By November 10, 2015 Trio must have received lender’s loan commitments for financing.  
(b) By October 1, 2015 Penticton, Trio and the Province of British Columbia all executing a 

joint lease for the Leased Marina Lands.  
 For the Restaurant and Retail area referenced in Section 13 
(a)  By August 10, 2016 Trio must have received lender’s loan commitments for financing. 

 
These conditions are for the sole benefit of Trio.  If Trio wishes to waive any of these conditions or 
declare them fulfilled, then Trio will do so by giving written notice (the “Notice”) to Penticton on or 
prior to the date indicated for each item or prior to the start of construction by Trio, which ever shall 
occur first.  If the Notice is not given, then this Agreement and the Marina Lease Agreement are 
terminated and neither party will have any further obligations under this Agreement or the Marina 
Lease Agreement. 

11.3 Penticton Non-Revocation of Acceptance  
 In consideration of the non-refundable payment of $10.00 by Trio to Penticton, receipt of which is 
acknowledged, Penticton agrees not to revoke its acceptance of the terms of this Agreement while 
this Agreement remains subject to the condition precedent of Trio contained in Section 11.2 of this 
Agreement. 

11.4 Trio Non-Revocation of Acceptance 
 In consideration of the non-refundable payment of $10.00 by Penticton to Trio, receipt of which is 
acknowledged, Trio agrees not to revoke its acceptance of the terms of this Agreement while this 
Agreement remains subject to the condition precedent of Penticton contained in Section 11.1 of 
this Agreement. 

11.5 Creation of Lease 
Upon the conditions precedent in favor of Penticton set out in Section 11.1 above and the 
conditions precedent in favor of Trio set out in Section 11.2 above all being satisfied or waived by 
the applicable party, and the Marina Lease being executed by both Penticton and Trio, a lease of 
the Leased Lands shall come into existence, on the terms and conditions set out in this Agreement, 
mutatis mutandis. 

12.0 MARINA DESIGN, CONSTRUCTION AND OPERATION  
12.1 Construction of Marina 

On or before May 1, 2016, Trio shall construct on the Lands a new 100 slip marina with two 
different slip sizes for seasonal, weekly and daily rentals on Area E as depicted in Schedule “A” 
attached hereto. 
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The completed Marina shall reasonably appear as depicted in the Architectural Concept Drawings 
of the Marina attached as Schedule “D” to this Agreement and shall including a slip  for the City of 
Penticton Marine Rescue Boat.  The slip shall be provided by Trio at no cost.  The cost to design 
and construct the slip shall be paid for by Trio. 

12.2  Design of Marina 
Prior to the construction of the Marina and after the completion of their own due diligence, Trio 
shall deliver to Penticton such drawings, elevations (where applicable), specifications (including the 
materials to be used), locations (where applicable), and decoration and designs of the Marina more 
or less as depicted on Schedule “D” for Penticton’s approval which approval Penticton agrees not 
to unreasonably withhold.  As part of the design process Trio shall coordinate and work with the 
Penticton Fire Department on the design of a slip for the City of Penticton Marine Rescue Boat.  
Upon receipt of Penticton’s approval, after securing a building permit and all other approvals 
necessary from applicable authorities and Penticton acknowledging full and sufficient receipt of the 
Letter of Credit noted in Section 16.2,Trio shall construct the Marina, expeditiously and in good, 
workmanlike manner and in substantial accordance with the drawings, elevations, specifications 
(including the materials to be used), location on the premises and decoration and design, all upon 
which the issuance of the building permits and other approvals are based.  Any changes to the 
drawings, specifications, locations, exterior decoration, design or exterior appearance of the 
buildings and improvements to be constructed for and in connection with the Marina on the Lands 
must be first approved by Penticton and thereafter by any other relevant statutory authority. 

12.3 Operation of the Existing Marina 
Trio shall: 

 
(a) under the Sub-License of Occupation and License to Use assume possession of and 

responsibility for the existing marina on January 1, 2015 and shall operate the existing 
marina until at least December 31, 2015 as specified in the Sub-License of Occupation; 
 

(b) extend the date under the Sub-License of Occupation and License to Use from December 
31, 2015 to December 31, 2016 and once Penticton Conditions Precedent and Trio 
Condition Precedent have been removed under this Agreement the Marina will be 
operated under the terms and condition of this Agreement and the City will ensure that 
Trio only pays once for the use of land for the marina. 

 
(c) on or before July 15 1, 2015 Trio and Penticton shall undertake a joint inspection of the 

existing marina and create a list of safety repairs that must be completed; 
 

(d) on or before August  1, 2015 Trio shall complete the safety repairs to the satisfaction of 
Penticton; 
 

(e) on or before August 1, 2015 Trio shall provide an invoice to Penticton for the safety repairs 
complete with all back up documentation in a form acceptable to Penticton; 
 

(f) Penticton shall review the invoice, seek any clarification and if satisfied pay the invoice, up 
to an upset maximum of $10,000, by September 1, 2015; and 
 

(g) for certainty should Trio elect to make any other improvements to the existing marina for 
non-safety reasons they shall be completed at the sole cost of Trio. 

12.4 Operation of Marina 
On or before January 1, 2016, Trio shall assume possession of and responsibility for the Marina 
under this Agreement and shall operate the Marina for the Term.  The Marina shall be open to the 
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public at least between May 1st and September 30th of each year thereafter for the Term.  Trio’s 
operation of the existing marina and the Marina includes, but is not limited to the operation of a gas 
dock, moorage rental and boat refueling. 
The Marina is to be marketed in accordance with the Marketing Plan attached hereto as Schedule 
“I” and as modified by the updated 5 Year Marketing Plan as noted in Section 8.3. 
The Marina is to be operated in accordance with the Operating Plan attached hereto as Schedule 
“H” and as modified by the updated 5 Year Operating Plan as noted in Section 8.4. 

12.5  Costs of Design, Construction and Operation for Marina 
Trio shall pay all costs associated with the design, construction and operation of the Marina 
referred to in Sections 12.1, 12.2, 12.3 and 12.4 herein. 

12.6 Marina Rates 
Trio shall review marina rates in the Okanagan Valley on an annual basis and ensure that the rates 
that Trio is charging are competitive with those charged by the equivalent facilities in the Okanagan 
Valley.  These reviews, as well as the current year’s proposed lease rates, are to be shared and 
discussed with Penticton prior to the final rates being set for each year of the Term by February 1st 
of each year. Provided, however, that Trio shall have the final determination of the rates. 

12.7  Marina Operation Where Conditions Precedent Not Satisfied 
In the event any of Penticton’s conditions precedent set out in Section 11.1 or Trio’s conditions 
precedent set out in Section 11.2 are not satisfied, Trio shall nevertheless assume possession of 
and responsibility for and operate the existing marina under the License to Use and the Sub-
License of Occupation as set out in Schedule “K” and “L”. 

13.0 RETAIL AREA AND RESTAURANT DESIGN, CONSTRUCTION AND OPERATION 
13.1 Construction of Retail Area and Restaurant 

On or before May 1, 20176, Trio shall construct on Area B as depicted in Schedule “A” attached 
hereto of the Lands: 
(a)  a Retail Area of not less than TWO HUNDRED AND FIFTY FIVE (255) square feet and 

not more than ONE THOUSAND (1000) square feet of building area for boating, beach 
related items and a cold beer and wine store.  Should Trio wish to increase the amount of 
Retail Area square footage they must first obtain the written approval of Penticton and 
such approval will not be unreasonably withheld;  

(b) a Restaurant of not less than ONE THOUSAND THREE HUNDRED AND SIXTY (1,360) 
square feet and not more than ONE THOUSAND EIGHT HUNDRED AND FORTY (1,840) 
square feet of building area and seating for at least EIGHTY FIVE (85) customers and not 
more than ONE HUNDRED AND FIFTEEN (115) customers.  Should Trio wish to 
increase the amount of Restaurant Area square footage they must first obtain the written 
approval of Penticton and such approval will not be unreasonably withheld; 

The completed Retail Area and Restaurant shall reasonably appear as depicted in the Architectural 
Concept Drawings of the Retail Area and Restaurant attached as Schedule “E” and “F” to this 
Agreement. 

13.2 Design of Retail Area and Restaurant 
Prior to the construction of the Retail Area and Restaurant and after the completion of their own 
due diligence, Trio shall deliver to Penticton such drawings, elevations (where applicable), 
specifications (including the materials to be used), locations (where applicable), and decoration 
and designs of the Retail Area and Restaurant more or less as depicted on Schedule “E” and “F” 
for Penticton’s approval which approval Penticton agrees not to unreasonably withhold.  Upon 
receipt of Penticton’s approval, after securing a building permit and all other approvals necessary 
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from applicable authorities and Penticton acknowledging full and sufficient receipt of the Letter of 
Credit noted in Section 16.2,Trio shall construct the Retail Area and Restaurant, expeditiously and 
in good, workmanlike manner and in substantial accordance with the drawings, elevations, 
specifications (including the materials to be used), location on the premises and decoration and 
design, all upon which the issuance of the building permits by Penticton are based.  Any changes 
to the drawings, specifications, locations, exterior decoration, design or exterior appearance of the 
buildings and improvements to be constructed for or in connection with the Retail Area and 
Restaurant on the Leased Lands and Leased Marina Lands must be first approved by Penticton 
and thereafter by any other relevant statutory authority. 
 
 

13.3  Operation of Retail Area and Restaurant 
On or before May 1, 20176, Trio shall begin operating the Retail Area and Restaurant and shall 
operate and maintain the Retail Area and Restaurant until at least September 30, 20176, and every 
year thereafter for the Term shall operate the Retail Area and Restaurant at least between May 1st 
and September 30th of each year. 
The Retail Area and Restaurant is to be marketed in accordance with the Marketing Plan attached 
hereto as Schedule “I” and as modified by the updated 5 Year Marketing Plan as noted in Section 
8.3. 
The Retail Area and Restaurant is to be operated in accordance with the Operating Plan attached 
hereto as Schedule “H” and as modified by the updated 5 Year Operating Plan as noted in Section 
8.4 

13.4 Costs of Design, Construction and Operation for Retail Area and Restaurant 
Trio shall pay all costs associated with the design, construction and operation of the Retail Area 
and Restaurant referred to in Sections 13.1, 13.2 and 13.3 herein.  

14.0 EXTENDED PARKING LOT DESIGN CONSTRUCTION AND OPERATION 
14.1  Construction of Extended Parking Lot 

On or before May 1, 2016, Trio shall construct on Area C as depicted in Schedule “A” attached 
hereto of the Leased Premises an Extended Parking Lot of at least 86 parking stalls. 
The completed Extended Parking Lot shall reasonably appear as depicted in the Architectural 
Concept Drawings of the Extended Parking Lot attached as Schedule “G” to this Agreement. 

14.2 Design of Extended Parking Lot 
Prior to the construction of the Extended Parking Lot and after the completion of their own due 
diligence, Trio shall deliver to Penticton such drawings, elevations (where applicable), 
specifications (including the materials to be used), locations (where applicable), and decoration 
and designs of the Extended Parking Lot more or less as depicted on Schedule “G” for Penticton’s 
approval which approval Penticton agrees not to unreasonably withhold.  Upon receipt of 
Penticton’s approval, after securing a building permit and all other approvals necessary from 
applicable authorities and Penticton acknowledging full and sufficient receipt of the Letter of Credit 
noted in Section 16.2,Trio shall construct the Extended Parking Lot, expeditiously and in good, 
workmanlike manner and in substantial accordance with the drawings, elevations, specifications 
(including the materials to be used), location on the Leased Premises and decoration and design, 
all upon which the issuance of the building permits and other approvals are based.  Any changes to 
the drawings, specifications, locations, decoration, design or appearance of the improvements to 
be constructed for or in connection with the Extended Parking Lot on the Leased Premises must be 
first approved by Penticton and thereafter by any other relevant statutory authority. 
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14.3  Operation of Extended Parking Lot 
Trio shall operate, maintain and retain all revenues from the Extended Parking Lot from May 1, 
2016 and for the remainder of the Term. 
The Extended Parking Lot is to be marketed in accordance with the Marketing Plan attached 
hereto as Schedule “I” and as modified by the updated 5 Year Marketing Plan as noted in Section 
8.3. 
The Extended Parking Lot is to be operated in accordance with the Operating Plan attached hereto 
as Schedule “H” and as modified by the updated 5 Year Operating Plan as noted in Section 8.4 

14.4 Costs of Design, Construction and Operation for Extended Parking Lot 
Trio shall pay all costs associated with the design, construction and operation of the Extended 
Parking Lot referred to in Sections 14.1, 14.2 and 14.3 herein. 

15.0 CAPITAL EXPENDITURES 
15.1  Marina, Retail Area and Restaurant 

Trio shall invest and expend not less than ONE MILLION FIVE HUNDRED THOUSAND DOLLARS 
($1,500,000.00), in aggregate, for the construction of and improvements to the following: 
(a) The Marina referred to in Section 12.1 herein; 
(b) The Retail Area referred to in Section 13.1(a) herein; and 
(c) The Restaurant referred to in Section 13.1(b) herein, 
in accordance with the determination of the quantity surveyor as noted in Section 16.2 of this 
Agreement. 

15.2 Extended Parking Lot 
 Trio shall invest and expend not less than THREE HUNDRED AND THIRTY THOUSAND 
($330,000.00) for the construction of the Expanded Parking Lot referred to in Section 14.1 of this 
Agreement, in accordance with the determination of the quantity surveyor in Section 16.2 of this 
Agreement. 

15.3 Additional Capital Expenditures 
Throughout the Term of this Agreement Trio shall make sufficient capital investments to freshen up 
the facilities and create new attractions. 

 
16.0 GENERAL CONSTRUCTION PROVISIONS 
16.1 Fire and Liability Insurance During Construction 
 Trio shall effect or cause all of its contractors and sub-contractors to effect prior to the 

commencement of any construction whatsoever on the Lands and including, without limiting the 
generality of the foregoing, the construction as referred to in Sections 12.1, 13.1 and 14.1 herein 
and shall maintain and keep in force until the insurance required under Sections 24.1, 24.2, 24.3, 
24.4 and 24.5 herein shall be effected, insurance: 
(a) protecting both Trio and Penticton and Penticton’s servants and agents (without any rights of 

cross-claim or subrogation against Penticton) against claims for personal injury, death, or 
property damage or other third party or public liability claims arising from any accident or 
occurrence upon, in, or about the Leased Lands and Leased Marina Lands and from any 
cause, including the risk occasioned by the construction of the improvements, and to any 
amount reasonably satisfactory to Penticton, for any personal injury, death, property, or other 
claims in respect of any one accident or occurrence; 
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(b) protecting both Trio and Penticton and Penticton’s servants and agents from loss or 
damage (without any rights of cross-claim or subrogation against Penticton), to the 
improvements, equipment, building materials on the Lands from time to time both during 
and after construction, (but which may be by policies effected from time to time covering 
the risk during different phases of construction of the improvements) against fire, 
earthquake and all other perils from time to time customarily included in the usual all risk 
builders’ form of policy applicable to similar properties under construction and effective in 
the Province of British Columbia by prudent owners, and such other perils as Penticton 
may reasonably require to be insured against the full insurable value thereof at all times 
and in any event the amount sufficient to prevent Penticton or Trio being deemed co-
insurer. 

16.2 Quantity Surveyor and Letter of Credit 
No less than 60 days prior to the commencement of construction as referred to in Sections 12.1, 
13.1 and 14.1 of this Agreement, Trio shall provide all plans of the proposed works to Penticton. 
Penticton shall engage Spiegel Skillen Quantity Surveyors or another quantity surveyor as 
determined by Penticton, at Penticton’s sole cost, to estimate the cost of the proposed work.  Trio 
shall then provide Penticton with an irrevocable letter of credit, in a form acceptable to Penticton, 
drawn on a Canadian Schedule I chartered bank or a British Columbia credit union regulated under 
the laws of the Province of British Columbia in the amount of the Spiegel Skillen estimate.  The 
letter of credit shall form security against default by Trio under the terms of this Agreement and/or 
the Marina Lease and Penticton will have the ability to draw on the letter of credit in the following 
events: 
(a) a lien is filed on the Leased Lands or the Leased Marina Lands that Trio does not 

discharge within 30 days written notice from Penticton to do so; 
(b) construction ceases on the Lands or is reduced to such a level that in the opinion of 

Penticton’, acting reasonably, Trio will be unable to meet the timelines established in this 
Agreement for the full completion and operation of the intended improvements and 
facilities; 

(c) Trio fails to fully invest and expend the required monetary amounts mandated by Section 
15 of this Agreement as determined by Penticton’s quantity surveyor; or 

(d) Trio is otherwise in default of its obligations under this Agreement. 
Trio may submit multiple letters of credit to Penticton which may be reduced as elements of 
construction are completed. 
The letter of credit shall be renewed 30 days prior to its expiry date unless specified in writing by 
Penticton that it is not required.  In the event that the letter of credit is not renewed within 30 days 
of the expiry date, Penticton will be within its rights to and may draw down on the letter of credit 
and apply the proceeds against the outstanding deficiency/ies. 

16.3 Security 
Any mortgage, encumbrance, charge, pledge or other grant of any security interest of any nature in 
the interest of Trio in the Lands shall be at the sole cost and expense of Trio.  Penticton shall not 
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be required to mortgage, encumber, charge, pledge or otherwise grant any security interest of any 
nature in the Lands.  Provided, however, that Penticton shall use reasonable commercial efforts in 
providing Trio’s lender with the security it requires including an assignment of this Agreement and a 
mortgage of Trio’s interest in the Lease and/or Trio’s interest in the Marina Lease if permitted under 
the Marina Lease. 
 
 

16.4 Notice of Interest 
Penticton shall register a Notice of Interest under the Builders Lien Act on the Lands.  Trio shall be 
required to disclose in writing to any person they contract with in relation to the Lands the existence 
of the Notice of Interest of Penticton and shall note in all of Trio’s contracts the existence of the 
same. 

16.5 Statutory Declaration of Payment 
Trio shall provide to Penticton a statutory declaration within 15 days of the end of each month so 
long as any aspect of the project is under construction confirming that each contractor, 
subcontractor, workman and material supplier working on or in relation to the Lands have been 
fully paid. 

16.6 Notification of Claims 
Trio shall immediately notify Penticton of any claims of builders’ liens that arise from third parties 
from construction or work performed on or materials supplied to the Lands  

16.7 Utilities, Levelton Reports and Existing Irrigation Lines 
Trio confirms and acknowledges that it is fully aware of the existence and location of the Utilities as 
noted in Schedule “B” and they will not disturb or construct in the area of such Utilities, except to 
the extent permitted by any right of ways or easements and in the case where there are no right of 
ways or easements exist to the extent permitted by the authority having jurisdiction over the Utility 
in question. 
Trio further confirms and acknowledges that it is aware of and has studied the following reports: 
(a) The Levelton Preliminary Geotechnical Assessment Report Skaha Lake Development 

Lands dated August 29, 2012; 
(b) The Levelton Stage 1 Preliminary Site Investigation East Skaha Lake – City Lease 

Assembly Portion of 124 South Beach Drive dated June 2012; 
(c) The Levelton Stage 1 Preliminary Site Investigation East Skaha Lake – City Lots Portion 

of 124 South Beach Drive and 3915 Lakeside Road dated June 2012; 
(d) The Levelton Stage 2 Preliminary Site Investigation 124 South Beach Drive dated April 

2013; and 
(e) The Levelton Hazardous Materials Management Survey 124 South Beach Drive dated 

October 4, 2012. 
and will incorporate the findings of all of such reports in its planning, design, construction and 
operation of its improvements and operations on the Lands. 
There are irrigation lines located throughout the Lands as noted in Schedule “B” and Trio 
covenants and agrees to work with Penticton and shall install at their cost all required by pass lines 
and connections to ensure that the existing irrigation system continues to operate to the 
satisfaction of Penticton after the construction of the items referred to in Sections 12.1, 13.1 and 
14.1. 
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17.0 EXTENSION OF DEADLINES 
17.1 If Penticton or Trio determines that it will not be possible to meet a deadline set out in this 

Agreement, Penticton or Trio shall notify the other party in writing and provide a date by which the 
respective item can be completed.  The deadline may only be changed upon mutual written 
acceptance of such change. 

18.0 REPAIRS, MAINTENANCE AND ALTERATIONS 
18.1 Repair and Maintenance 

Trio, at its own expense, will improve, repair and maintain the Lands and all improvements, 
appurtenances and equipment therein and thereon (including, without limitation, repairing and 
maintaining all fueling facilities, all plumbing, heating, and electrical systems, repairing and 
maintaining the roof, floors, foundations, bearing beams and the internal and external walls 
including all structural aspects thereof, replacing all broken windows and maintaining the 
landscaping of the Lands, excepting from such standard of repair and maintenance reasonable 
wear and tear to the extent only that such reasonable wear and tear is not inconsistent with 
maintenance in good order and condition of the Lands generally.  In this Section 18.1, "repair" will 
include replacement and renewals when necessary.  Trio will be responsible for all damage or 
destruction to the Lands and for promptly complying with all requests or orders of any applicable 
government authority with respect to upgrading of the Lands and for the investigation and 
remediation of any Hazardous Substance in, under or affecting the Lands . 

18.2 Inspection and emergencies 
Penticton, by its representatives may enter upon the Lands at all reasonable times and during any 
emergency to inspect the state of repair and maintenance. 

18.3 Utilities 
Trio shall at all times during the Term allow the unobstructed and unrestricted access to the Utilities 
as shown in Schedule “B” to Penticton or to the applicable right of way or easement holder to 
undertake maintenance, repair and/or replacement of such Utilities, whether held by or for the 
benefit of Penticton or otherwise. 

18.4 Repairs by designated trades people 
Trio, when necessary and whether upon receipt of notice from Penticton or not, will effect and pay 
for maintenance and repairs for which it is responsible and in so doing will use appropriated 
ticketed subcontractors, contractors and trades people. 

18.5 Repair according to notice 
Without restricting the generality of this Section 18.5, Trio, promptly upon notice by Penticton, will 
make and do all repairs and maintenance for which it is responsible in a good and workmanlike 
manner. If Trio fails to repair or maintain within what Penticton considers to be a reasonable time, 
then Penticton may cause such repairs and maintenance to be undertaken (and may cause its 
representatives to enter on the Lands for such purpose). Should Penticton deem it necessary to 
undertake such repairs or maintenance, then Trio will pay to Penticton a fee for supervision for 
carrying out Trio's obligations an amount equal to ten percent (10%) of the cost of repairs or 
maintenance carried out by Penticton, which amount will be in addition to the cost of such repairs 
or maintenance. 

18.6 Alterations 
Notwithstanding anything to the contrary in this Agreement, Trio will not make to or erect in the 
Lands any installations, alterations, additions or partitions without having received the prior written 
approval of Penticton to the plans and specifications and any variations or amendments thereof, 
such approval not to be unreasonably withheld, and all necessary approvals of any relevant 
statutory authority. 
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18.7 Construction and alteration 
Trio will construct any such installations, alterations, additions and partitions only in accordance 
with the approved plans and specifications and in a good and workmanlike manner and will 
proceed diligently to completion.  All such construction will be as contemplated in this Agreement. 
Trio will pay for all expenses incurred for labor performed upon, and materials incorporated into, 
the Lands for which it is responsible as same fall due. 

18.8 Repair and maintenance by Penticton 
Penticton shall not be obliged to furnish any services or facilities or to make repairs, replacements 
or alterations in or to the Lands.  Trio hereby assumes the full and sole responsibility for the 
condition, operation, repair, replacement and maintenance of the Lands. 

18.9  Maintenance by Trio  
Trio covenants and agrees at its own expense to maintain the Lands and all improvements, 
appurtenances and equipment therein or thereon in accordance with all applicable building codes, 
bylaws, the laws and regulations of Canada, the laws and regulations of British Columbia and 
manufacturers specifications and using fully trained personnel.  Trio further covenants and agrees 
to promptly comply with all reasonable concerns and recommendations which Penticton may 
provide, but is under no obligation to do so, to Trio in writing to ensure the safety and health of the 
boating public and related facilities as well as the aesthetic appearance of the Lands. 

18.10 Inspection by Penticton 
Notwithstanding any other provisions of this Agreement and without limiting the rights and powers 
that Penticton may exercise under the bylaws of the Corporation of the City of Penticton, Penticton 
will at any time, on 24 hours written notice to Trio, be granted access to the Lands and Penticton 
may inspect the for safety and health-related issues and using its own personnel or experts of its 
own choosing.  Provided, however, that the inspection shall be conducted in such a manner as to 
interfere with the business of Trio as little as is possible. 

19.0 SURRENDER AND CONDITION OF LEASED LANDS AND LEASED MARINA LANDS 
19.1 Surrender 

Subject to any contrary term in this Agreement, upon any termination of this Agreement or the 
Marina Lease prior to the end of the Term, Trio will surrender to Penticton possession of the 
Leased Lands and the Leased Marina Lands and fixtures and improvements therein, all of which 
will become the property of Penticton without any claim by or compensation to Trio, all in good 
order, condition and repair in accordance with Trio's obligation to repair and maintain, and free and 
clear of all encumbrances and all claims of Trio or of any person claiming by or through or under 
Trio and all the rights of Trio under this Agreement will terminate save as herein expressly set out 
and Trio will work with and assist Penticton and the Province of British Columbia to transfer the 
Marina Lease into the sole name of Penticton. 

19.2 End of Term Requirements 
At any time between 12 and 18 months prior to the expiration of the Term or any renewal thereof, 
the Penticton will, on 24 hours written notice, be granted access to enable it to extensively inspect 
the Lands and all facilities thereon to the extent that Penticton requires, using its own personnel or 
experts of its own choosing.  Penticton shall then provide the Trio with written notice, not later than 
6 months prior to the expiration of the Term or any renewal thereof, to Trio to remove all structures, 
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improvements and fixtures on the Lands excepting only those designated to remain at the end of 
the Term or any renewal thereof as are set out in Penticton’s notification to Trio, and to otherwise 
restore the Lands to a landscaped condition similar to the condition of the Lands at the 
commencement of the Term, all at the sole cost and expense of Trio. 
 

20.0 QUALITY AND USE OF THE LANDS  
20.1 Quality of Lands 

Trio has inspected the Lands prior to execution of this Agreement and acknowledges that it is 
licensing and leasing the same respectively on a “where is, as is” basis in accordance with the 
provisions of this Agreement. Trio specifically acknowledges that Penticton has made no 
representations, agreements or warranties with respect to the Lands as to their fitness respectively 
for the uses referred to in Sections 12.1, 12.3, 12.4, 13.1, 13.3, 14.1 and 14.3 of this Agreement. 

20.2 Use 
Trio shall not use the Lands and all improvements thereon other than for the operation of the 
following: 

 
(a) Marina; 
(b) Restaurant and Retail Area; and 
(c) Expanded Parking Lot; 
without the consent in writing from Penticton, which consent may be arbitrarily withheld in the sole 
discretion of Penticton. 

20.3 Marina Use 
Trio acknowledges that the use of the Leased Marina Lands is restricted pursuant to the terms of 
the Marina Lease from the Province of British Columbia to Penticton and Trio. 

 
20.4  No Nuisance or Waste 
 

At no time during the Term will Trio carry on or permit or suffer to be carried on in or from the 
Lands or elsewhere surrounding the same anything which is noxious or offensive or which would 
constitute a public or private nuisance.  Trio will not cause any waste or damage to the Lands. 

 
20.5 Signs 
 

Trio will not erect, paint, display, place, affix or maintain or permit to be erected, painted, displayed, 
placed, affixed or maintained any sign, decoration, picture, lettering, symbol or notice of any nature 
or kind whatsoever (herein called “Signs”) either on the walls, fences or structures on the Leased 
Marina Lands or Leased Lands that can be viewed from off such premises unless it is in 
conformance with City of Penticton Sign Regulation Bylaw 2013-17 and with the written mutual 
agreement of Penticton and Trio.  Trio will cause any Signs to be maintained in a proper state of 
repair and will indemnify and save harmless Penticton from all personal injuries or property 
damage or loss to any person caused by the existence of any such Signs. 
 

20.6 Continued Use of Pathways 
 

Trio shall not impede or restrict the continued use, without charge, of the existing hard-surfaced 
pathways for general public pedestrian and cyclist purposes which run into or through a portion of 
the Leased Lands, and including any future replacement of such pathways, for the Term. 
 

20.7 Suppression of Weeds 
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Trio will keep the Lands clean, landscaped and free from noxious weeds and brush growth at its 
expense. 
 
 

20.8 Contour of the Lands 
 

Trio shall not deposit on the Lands any earth, fill or other material for the purpose of filling in or 
raising the level of any part of the Lands or take any steps whatsoever to change the contour of the 
either of such premises without the prior written consent of Penticton, such consent not to be 
unreasonably withheld. 
 

20.9 Conditions of Premises 
 

Trio will not permit the Lands to become untidy or unsightly and will not permit waste or refuse to 
accumulate therein. 
 

20.10 Garbage and Recycling 
 

Trio will be responsible for ensuring that the areas around all garbage and recycling bins on the 
Lands are kept neat and tidy at all times. 
 

20.11 Service and Training 
Trio shall throughout the Term provide employees, agents and any sub-tenant of Trio with the level 
of training required, reasonably considering the position to be filed by the employee, agent or sub-
tenant, to maintain and operate the Marina, Retail Area and Restaurant, and Extended Parking Lot 
and to assist the clientele and visitors to these facilities and the boating public in a safe, effective, 
responsive and courteous manner.  Trio shall keep records of such training and those records will 
be made available upon request for inspection by Penticton. 

21.0 ASSIGNING AND SUB-LETTING 
21.1 Assigning and sub-letting Leased Lands 

Trio shall not assign, sub-let or part with possession of the whole or any part of the Leased Lands 
for the whole or any part of the Term, unless the assignment, sub-letting or parting with possession 
is mutually agreed to in writing by Penticton and Trio.  Such consent may not be unreasonably 
withheld provided the assignee, transferee or sub licensee agrees to assume Trio’s obligations 
under this Agreement and Penticton is reasonably assured the assignee, transferee or sub 
licensee is of good character and has the business and financial ability to manage and operate all 
components of Trio’s planned operation addressed in this Agreement.  No assignment, sub-letting 
or parting with possession of the whole or any part of the Leased Lands shall extend beyond the 
Term of this Agreement or any exercised renewal thereof at the time of such assignment, sub-
letting or parting with possession.  Provided, however, that Penticton will reasonably co-operate 
with Trio and its bank to allow the bank to take security including a mortgage over Trio’s interest in 
this Agreement or in the Lease.  Subject to the provisions of Section 21.3 below, any sale or 
transfer of Trio’s interest under this Agreement or the Lease pursuant to the security of Trio’s bank 
shall require written mutual agreement between Penticton and the bank. 
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21.2      Assigning and sub-licensing Leased Marina Lands 
Trio shall not assign its interest in the Marina Lease or sub-let or assign or part with possession of 
the whole or any part of the Marina Lease for the whole or any part of the Term unless such sub-
letting or assignment is provided for in the Marina Lease and unless the sub-letting, assignment or 
parting with possession is mutually agreed to in writing by Penticton and Trio.  Such consent may 
not be unreasonably withheld provided the assignee, transferee or sublicense agrees to assume 
Trio’s obligations under this Agreement and Penticton is reasonably assured the assignee, 
transferee or sub licensee is of good character and has the business and financial ability to 
manage and operate all components of Trio’s planned operation addressed in this Agreement.  
Provided, however, that if the Marina Lease allows, Penticton will reasonably co-operate with Trio 
and its bank to allow the bank to take security including a mortgage over Trio’s interest in the 
Marina Lease.  Any sale or transfer of Trio’s interest in the Marina Lease pursuant to the security of 
Trio’s bank shall require written mutual agreement between the Province of BC, Penticton and the 
bank and will be subject to the terms of the Marina Lease. 

21.3 Default of Trio’s Bank Financing 
If in the event of default by Trio under Trio’s bank financing secured in any way against Trio’s 
interest in the Lands, the applicable bank shall continue to operate the facilities located on the 
Lands in compliance with the term and conditions of this Agreement and the Marina Lease.  Should 
the bank not operate the facilities located on the Lands for a 24 month period any time after default 
or within a 36 month period after default should the bank not have transferred all of Trio’s 
businesses conducted on or from the Lands together with the then remaining Term of the Lease 
and Trio’s interest in the Marina Lease to a replacement tenant mutually agreed to in writing by the 
Province of BC, Penticton and the bank in accordance with Sections 21.1 and 21.2 hereto, Trio’s 
rights under this Agreement and the Marina Lease, but none of its outstanding obligations 
hereunder, shall, at the option of Penticton, terminate and, without limiting the generality of the 
foregoing, the Marina Lease shall henceforth be for the sole use and benefit of Penticton and its 
future assignees.  Trio agrees to fully cooperate with Penticton in such circumstances to the 
transfer of the entirety of its interest in the Marina Lease to Penticton or as otherwise directed by 
Penticton. 

21.4 Penticton Conveyance 
Should Penticton convey or assign or otherwise divest itself of its interest in the Leased Lands or 
Marina Lease, it will be relieved of all obligations under this Agreement, and the Marina Lease from 
and after the effective date of such conveying, assigning or divesting, save and except for the 
obligation to account to Trio for any monies due and payable to Trio by Penticton pursuant to this 
Agreement up until the date of such conveyance, assignment or divestiture provided however 
Penticton agrees in the event of such conveyance, assignment or divestiture of its interest in the 
Lands, that a condition of such conveyance, assignment or divestiture shall be that the assignee of 
the interest of Penticton agrees to be bound by the terms of this Agreement. 

21.5 Exclusion Area 
Penticton will not issue an expression of interest, request for proposal or grant any form of license 
or lease for commercial operations related to water or lake activities within the Exclusion Area as 
shown on the plan attached hereto as Schedule “C” until January 1, 2019, save and except any 
existing types of such commercial operations operating prior to the execution of this Agreement 
including temporary or intermittent commercial operations for reoccurring annual or more frequent 
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events or commercial operations which occur through 3rd party renters of Penticton park land 
under a rental agreement with Penticton.  For the period January 2, 2019 to January 1, 2024 
Penticton will only use a competitive process to seek expressions of interest, requests for 
proposals or grant any form of license or lease for commercial operations related to water or lake 
activities operating within the Exclusion Area. 

22.0 COMPLIANCE WITH LAWS 
22.1 Compliance with laws 

Trio, at its own expense, will promptly comply with all applicable requirements of all governmental, 
judicial and administrative authorities which relate, directly or indirectly to the use and occupation 
of the Lands and, without limiting the generality of the foregoing, including, all requirements 
pursuant to the statutes and regulations of the Province of British Columbia, all Environmental 
Laws, all bylaws of the City of Penticton, all applicable building codes and the requirements of all 
building permits issued in connection with the improvement, maintenance and operation of the 
intended facilities on the Lands. 

22.2 Notice of non-compliance 
Trio will deliver promptly to Penticton a copy of any notice, request, order, demand or claim of any 
nature, and any documentation ancillary thereto, pertaining to any actual or alleged failure by Trio 
or others with regard to the Lands to comply with any common law obligation or any applicable 
requirement of any governmental, judicial and or administrative authorities which relate, directly or 
indirectly to the Lands, and including, without limiting the generality of the foregoing, any actual or 
alleged presence or discharge of any Hazardous Substance(s) on, under or affecting the Lands. 

23.0 LIABILITY AND INDEMNIFICATION 
23.1  Non-Liability of Penticton 

Penticton will not be liable or responsible in any way for any personal injury that may be sustained 
by Trio or any invitee or licensee of Trio, or of any other person who may be upon the Lands or of 
any person who or for any loss of or damage or injury to, property belonging to or in the possession 
of Trio or any invitee or licensee of Trio or any other person, unless caused by gross negligence of 
Penticton or those for whom it is in law responsible, or resulting from a breach of this Agreement. 

23.2  Indemnification of Penticton 
Trio will indemnify and save harmless Penticton, its elected and appointed officials, employees and 
agents from and against any and all liabilities, damages, costs, expenses, causes of actions, 
actions, claims, suits, legal expenses on a solicitor and own client basis and judgments which 
Penticton may incur or suffer or be put to by reason of or in connection with or arising from: 
(a) any breach, violation or non-performance by Trio of any obligation contained in this 

Agreement and the Marina Lease to be observed or performed by Trio; 
(b) any damage to the Lands by Trio, or any person claiming through or under Trio, or 

damage to any other property howsoever occasioned by the condition, use, occupation, 
repair or maintenance of the Lands ,unless caused by the gross negligence of Penticton 
or those for whom it is in law responsible, or caused by a breach of this Agreement by 
Penticton; 

(c) any injury to any person, including death resulting at any time therefrom, occurring in or 
about the Lands unless caused by the gross negligence of Penticton or those for whom it 
is in law responsible, or caused by a breach of this Agreement by Penticton; 

(d) any wrongful act or neglect of Trio, its invitees and licensees, in and about the Lands; 
(e) any request or order made by any government authority requiring investigation or 

remediation of any Hazardous Substance on, under or affecting the Lands unless caused 
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by the gross negligence of Penticton or those for whom it is in law responsible, or by a 
breach of this Agreement by Penticton; 

 
 
(f) any and all liabilities, claims, damages, costs, loss, suits, or actions of any nature 

whatsoever (including legal fees incurred by Penticton in any related proceedings on a 
solicitor and own client basis) arising out of any release of a Hazardous Substance(s) in 
on or from the Lands or in, on, above or below the surface of the Lands as a result of the 
construction or operation of the Lands or any other activity carried out in, on, above or 
below the Lands by Trio or its servants, or contractors or any person for whom Trio is in 
law responsible. 

Provided that this indemnity shall be reduced where and to the extent that the same is caused by 
the gross negligence of Penticton or by a breach of this Agreement by Penticton. 
This indemnification provision shall survive any termination or expiration of this Agreement and the 
Marina Lease. 

23.3 Indemnification of Trio 
Penticton will indemnify and save harmless Trio, its directors, officers, shareholders, employees 
and agents from and against any and all liabilities, damages, costs, expenses, causes of actions, 
actions, claims, suits and judgments which Trio may incur or suffer or be put to by reason of or in 
connection with or arising from: 
(a) any breach, violation or non-performance by Penticton of any obligation contained in this 

Agreement or the Marina Lease to be observed or performed by Penticton, excepting 
those obligations Trio is to fulfill on behalf of Penticton under the this Agreement. 

(b) any damage to the Lands caused by Penticton; 
(c) any request or order made by any government authority requiring investigation or 

remediation of any Hazardous Substance on, under or affecting the Lands resulting from 
events prior to January 1, 2016. 

provided that this indemnity shall be reduced where and to the extent that the same is caused by 
the negligence of Trio or those for whom it is responsible or by a breach of this Agreement by Trio. 
This indemnification provision shall survive any termination or expiration of the Agreement and the 
Marina Lease. 

24.0 INSURANCE 
24.1 Trio’s Insurance 

Trio, at its cost, will obtain and keep in force throughout the Term: 
(a) replacement cost fire, earthquake and all other perils insurance, including Penticton as a 

named insured, of all buildings, structures and improvements located and subsequently 
constructed on the Lands, including extended coverage endorsement and water damage 
insurance (including, if applicable, sprinkler leakage) as well as all Trio’s property in or on 
the Lands, including, without limitation, its improvements, furniture, equipment, fittings, 
fixtures and stock-in-trade, in an amount adequate to cover fully any loss that Trio or 
Penticton could sustain.  Such coverage shall include a stated amount co-insurance 
clause; 

(b) comprehensive general liability insurance (including, without limitation, tenant’s fire, legal 
liability and contractual liability to cover the responsibilities assumed under Section 23 and 
under this Section 24 hereof) against claims for personal injury, death, property loss and 
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damage arising out of or in connection with the business activities, use and operations of 
Trio and whether occurring upon or in or about the Lands or as a result of the business 
activities, use and operations conducted therefrom and environmental damage coverage, 
all in an amount of not less than $5,000,000.00 per occurrence or such greater amount as 
Penticton may reasonably require from time to time.  Such coverage shall contain no 
exclusions for host liquor liability; 

(c) boiler and machinery insurance on such boilers and pressure vessels as may be installed 
by, or be under the exclusive control of, Trio on the Lands; 

(d) Trio’s legal liability insurance in such amount as would a prudent tenant carry;  
(e) business interruption insurance; 
(f) marina operators liability insurance to cover all marina related operations of Trio on or 

from the Lands with inclusive limits of not less than $5,000,000 per occurrence; 
(g) protection and indemnity liability insurance covering the ownership and operation of 

marine vessels owned or leased by the named insured with an inclusive limit of not less 
than $5,000,000 per occurrence; 

(h) environmental impairment liability insurance providing coverage for death, bodily injury, 
property loss and damage, remediation and all other losses arising out of or in connection 
with the business activities, use and occupation of the Lands in an amount of not less 
than $5,000,000 per occurrence; 

(i) any other insurance required pursuant to the terms of the License of Occupation; and 
(j) such other insurance or increased insurance coverage as Penticton might reasonably 

require from time to time. 
24.2 Policies 

All insurance required to be maintained by Trio hereunder shall be on terms and with insurers, 
carrying an A or higher rating with A.M. Best or with Standard & Poors, to which Penticton has no 
reasonable objection. Trio shall furnish to Penticton certificates or other evidence acceptable to 
Penticton as to the insurance from time to time required to be effective by Trio and its renewal or 
continuation in force, either by means of a certified copy of the policy or policies of insurance with 
all amendments and endorsements or a certificate from Trio’s insurer which shall provide such 
information as Penticton reasonably requires.  If Trio fails to take out, renew and keep in force such 
insurance Penticton may do so as the agent of Trio and Trio shall repay to Penticton any amounts 
paid by Penticton as premiums forthwith upon demand. 

24.3  Terms of insurance 
Trio will cause each of the policies for the insurance referred to in Section 24.1 to contain an 
undertaking by the insurer(s) to notify Penticton at least thirty (30) days prior to cancellation or any 
other change material to Penticton's interests. The liability policy will include Penticton as an 
additional named insured with a cross-liability clause and shall protect Penticton in respect of 
claims by Trio as if Penticton were separately insured. Trio will cause any insurance policy 
obtained by it pursuant to this Agreement to contain a waiver of subrogation clause in favor of 
Penticton. 
In regards to the insurance required pursuant to Section 24.1(a) herein such insurance shall 
provide that any proceeds recoverable in the event of loss shall be payable to Penticton, provided 
however Penticton agrees to make available such proceeds towards the repair or replacement of 
the insured property if this Agreement and the Marina Lease are not terminated under any other 
provision hereof. Provided, however, that Trio can make its bank the first loss payee on any policy 
of insurance if required by the terms of a loan from its bank for the purposes of fulfilling its 
obligations under Sections 12.1, 13.1, 14.1, 15.1 and 15.2. 
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If any of the policies to be obtained by Trio pursuant to its obligations herein contain any co-
insurance clauses, Trio shall maintain at all times a sufficient amount of insurance to meet the 
requirements of such co-insurance clause so as to prevent Penticton or Trio from becoming a co-
insurer under the terms of such policy or policies and to permit full recovery from the insurance in 
the event of loss. 

 
24.4  Release of Penticton from Liability for Insured Loss or Damage 

Trio hereby releases Penticton, its elected and appointed officials, employees and agents from any 
and all liability for loss or damage caused by any of the perils against which Trio shall have insured 
or pursuant to the terms of this Agreement and the Marina Lease and is obligated to insure as 
provided herein. 

24.5 Workers' Compensation Coverage 
At all times during the Term, Trio shall at its own expense procure and carry, or cause to be 
procured and carried and paid for, full workers' compensation coverage in respect of all workmen, 
employees, servants, and others engaged in or upon any work on or in relation to the Lands 
non-payment of which could create a claim of any nature against Penticton or against the Lands, 
this Agreement or the Marina Lease. 

25.0 DAMAGE OR DESTRUCTION 
25.1 Damage to the Lands   

Without qualification for the amount of insurance proceeds, Trio covenants and agrees with 
Penticton that in the event of damage to or partial destruction of leasehold improvements, including 
any buildings or structures, Trio, subject to the regulations and requirements of any governmental 
authority having jurisdiction, shall repair, replace or restore any part of the improvements, buildings 
or structures so destroyed. 

25.2 Without qualification for the amount of insurance proceeds, Trio covenants and agrees with 
Penticton that in the event of complete or substantially complete destruction of the leasehold 
improvements including any buildings and structures, Trio, subject to the regulations and 
requirements of any governmental authority having jurisdiction, shall reconstruct or replace the said 
leasehold improvements including buildings and structures, with replacements and structures 
comparable to those being replaced. 

26.0 QUIET ENJOYMENT 
26.1 Quiet enjoyment 

If Trio duly and punctually pays the Rent and Additional Rent and complies with its obligations 
under this Agreement and the Marina Lease Trio will be entitled to peaceably possess and enjoy 
the Lands as provided herein during the Term without any unreasonable interruption or disturbance 
from Penticton. 

27.0 PERFORMANCE OF TRIO’S COVENANTS, DEFAULT AND BANKRUPTCY 
27.1 Penticton may perform covenants 

If Trio is in default of any of its obligations under this Agreement or the Marina Lease then 
Penticton, without limiting any other remedy which it may have, will have the right to remedy any 
such default and for such purpose may at any time enter upon the Lands. No entry for such 
purpose will be deemed to cause a forfeiture or termination of this Agreement or the Marina Lease 
in order to cure such default.  Penticton may do such things as are necessary to cure the default 
and such things as may be incidental thereto (including without limitation, the right to make repairs 
and to expend monies). Trio will reimburse and indemnify Penticton for the aggregate of all 
expenses incurred by Penticton in remedying any such default. Penticton will be under no 
obligation to remedy any default of Trio and will not incur any liability to Trio for any action or 
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omission in the course of its remedying or attempting to remedy any such default unless such act 
amounts to intentional misconduct or gross negligence on the part of Penticton or a breach of this 
Agreement by Penticton. In the event that Trio is in default of its covenants under this Agreement 
or the Marina Lease, Trio will forthwith assign their interest in the Marina Lease to Penticton and 
will fully relinquish its rights under the Marina Lease. 

27.2  Rights of termination 
If and whenever: 
(a) the Lands are not available or in use for any of the purposes herein permitted and 

required continuously during the periods referred to in Sections 12.3, 12.4, 13.3 and 14.3 
herein during the Term;  

(b) any Rent or Additional Rent remains unpaid after any of the days on which the same 
ought to have been paid and following five (5) days written notice of non-payment by 
Penticton to Trio; 

(c) Trio has on more than two (2) occasions in any one calendar year of the Term not paid 
Rent or Additional Rent on the day on which same is due; 

(d) there is a breach of any of Trio's obligations under the this Agreement or the Marina 
Lease (other than as set out in the other clauses of this Section 27.2) which is not cured 
within 15 days after delivery of written notice by Penticton to Trio specifying such breach, 
provided that if any default of Trio can only be cured by the performance of work or the 
furnishing of materials and if such work cannot reasonably be completed or such 
materials reasonably obtained and utilized within said 15 days, then such default will not 
be deemed to continue if Trio proceeds promptly with such work as may be necessary to 
cure the default and continues diligently to complete such work; 

(e) the Term or any goods and chattels on the Lands or are at any time seized or taken in 
execution or attachment; or 

(f) Trio assigns, sub-lets, or parts with possession of the Leased Lands or the Leased Marina 
Lands or any part thereof without the written mutual consent of Penticton and Trio as 
required herein; 

(g) the Province of British Columbia cancels or otherwise terminates the Marina Lease; 
(h) if Trio is in breach or default during the Term of any obligation pursuant to this Agreement 

which is not cured in accordance with the terms of the Agreement; 
(i) if Trio is in breach of its obligations under the Marina Lease;  
(j) Trio fails to fully invest and expend the required monetary amounts mandated by Sections 

15.1 and 15.2 of this Agreement as determined by Penticton’s quantity surveyor; 
then in any of the said cases (and notwithstanding any prior waiver of a similar or other breach of 
covenant) Penticton, at its option, may (and without prejudice to any other right or remedy it may 
then have or be entitled to) immediately or at any time thereafter and without notice or any form of 
legal process take possession of the Lands or any part thereof in the name of the whole and expel 
Trio and those claiming through or under it and remove its or their effects (forcibly if necessary) 
without being deemed guilty of any manner of trespass, any statute or law to the contrary 
notwithstanding.  

27.3       Bankruptcy 
If and whenever: 
(a) a receiver, guardian, trustee in bankruptcy or any other similar officer is appointed to take 

charge of all or any substantial part of Trio's property by a court of competent jurisdiction; 
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(b) a petition is filed for the re-organization of Trio under any provision of the Bankruptcy Act 
or any law of Canada or any province thereof or of the jurisdiction in which Trio is 
incorporated relating to bankruptcy or insolvency, then in force; 

(c) Trio becomes insolvent; 
(d) Trio files a petition for such re-organization or for arrangements under any provision of the 

Bankruptcy Act or any law of Canada or any province thereof or of the jurisdiction in which 
Trio is incorporated relating to bankruptcy or insolvency then in force and providing a plan 
for a debtor to settle, satisfy or to extend the time for the payment of debts; or 

(e) if any application or petition or certificate or order is made or granted for the winding up or 
dissolution of Trio voluntarily or otherwise; 

then in any of the said cases (and notwithstanding any prior waiver of breach of covenant) 
Penticton, at its option, may (and without prejudice to any other right or remedy it may then have or 
be entitled to) immediately or at any time thereafter and without notice or any form of legal process 
take possession of the Lands or any part thereof in the name of the whole and expel Trio and those 
claiming through or under it and remove its effects (forcibly if necessary) without being deemed 
guilty of any manner of trespass, any statute or law to the contrary notwithstanding.  

27.4 Waiver with respect to re-entry 
Trio hereby waives any present or future requirement that notice of Penticton's intention to re-enter 
be served or that Penticton commence legal proceedings in order to re-enter. 

27.5 Waiver of benefit of legislation and seizure 
Trio irrevocably waives and renounces the benefit of any present or future law taking away or 
diminishing Penticton's privilege on the property of Trio and right of distress and agrees with 
Penticton, notwithstanding any such law, that Penticton may seize and sell all Trio's goods and 
property, whether within the Lands or not, and apply the proceeds of such sale upon Rent and 
Additional Rent and upon the cost of the seizure and sale in the same manner as might have been 
done if such law had not been passed.  If Trio vacates the Lands leaving any Rent or Additional 
Rent unpaid, Penticton, in addition to any remedy otherwise provided at law or in equity, may seize 
and sell the goods and chattels of Trio at any place to which Trio or any other person may have 
removed them in the same manner as if such goods and chattels had remained on the Lands.  If 
Penticton, being entitled to do so, levies distress against Trio's goods and chattels, Penticton may 
use such force as Penticton may deem necessary for the purpose and for gaining admission to the 
Lands without Penticton being liable for any loss or damage caused thereby. 
 
 
 
 
 
 
 
 
 
 
 
 

- 35 -



 
 
 

27.6 Re-entry and damages 
If and whenever Penticton is entitled to re-enter the Lands, or does re-enter the Lands, Penticton 
may terminate this Agreement and/or seek the termination of Trio’s interest under the Marina 
Lease by giving written notice of termination to Trio, or by posting notice of termination on the 
Lands, and in such event Trio and or any persons that Trio may have sublet to will forthwith vacate 
and surrender the Lands, or alternatively, Penticton may from time to time without terminating 
Trio's obligations under this Agreement make alterations and repairs considered by Penticton 
necessary to facilitate a further subletting or assignment including changing the door locks (without 
this being deemed to be a termination of the Agreement or Marina Lease, and assign  and sublet 
the Lands, or any part thereof as agent of Trio for such term or terms and at such rental or rentals 
and upon such other terms and conditions as Penticton in its reasonable discretion considers 
advisable.  Upon such assigning or subletting all rent and other monies received by Penticton from 
assigning or subletting will be applied first to the payment of costs and expenses of the assigning 
or subletting including brokerage fees and solicitors' fees and costs of the alterations and repairs, 
second to the payment of indebtedness other than Rent due hereunder from Trio to Penticton and 
third to the payment of Rent due and unpaid hereunder.  The residue, if any, will be held by 
Penticton and applied in payment of future Rent as it becomes due and payable.  If the Rent 
received from the assigning or subletting during a rental period is less than the Rent to be paid 
during that rental period by Trio, Trio will pay the deficiency to Penticton.  The deficiency will be 
calculated and paid monthly.  No re-entry by Penticton will be construed as an election on its part 
to terminate the Agreement or Marina Lease unless a written notice of that intention is given to 
Trio.  Despite an assignment or subletting without termination, Penticton may elect at any time to 
terminate this Agreement and/or seek the termination of Trio’s interest under the Marina Lease for 
a previous breach.  If Penticton terminates this Agreement and/or seeks the termination of Trio’s 
interest under the Marina Lease for any breach and elects to claim damages for such breach, Trio 
will pay to Penticton on demand therefor: 
(a) Rent to the date of termination; 
(b) all additional charges and Additional Rent payable by Trio pursuant to the provisions 

hereof to the date of termination; 
(c) such expenses as Penticton may incur or have incurred in connection with re-entering or 

terminating, and assigning or re-letting, collecting sums due or payable by Trio and 
realizing upon assets seized, including brokerage expense, legal fees and disbursements 
determined on a solicitor-client basis, keeping the Lands in good order and repairing and 
maintaining the same, and preparing the Lands for assigning or re-letting; and 

(d) as liquidated damages for the loss of Rent and other income of Penticton expected to be 
derived from this Agreement and the Marina Lease during the period which would have 
constituted the unexpired portion of the Term had it not been terminated, the amount, if 
any, by which the rental value of the Lands for such period established by reference to the 
terms and provisions of this Agreement exceeds the rental value of the Lands for such 
period established by reference to the terms and provisions upon which Penticton assigns 
or re-lets them, if such assignment or re-letting is accomplished within a reasonable time 
after termination of the Agreement and/or Trio’s interest under the Marina Lease and 
otherwise with reference to all market and other relevant circumstances. 

27.7 Remedies of Penticton are cumulative 
The remedies of Penticton in this Agreement and the Marina Lease are cumulative and are in 
addition to any remedies of Penticton at law or in equity.  No remedy will be deemed to be 
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exclusive and Penticton may from time to time have recourse to one or more of all the available 
remedies specified herein or at law or in equity. 
 

27.8 Payment of Penticton Expenses 
If at any time an action is brought where Penticton is otherwise required to employ the services of a 
bailiff, an agent, or its solicitors because of the breach by an act or omission of any covenant 
herein contained on the part of Trio, Trio shall pay to Penticton all expenses incurred by Penticton 
in the enforcement of its rights and remedies hereunder, including Penticton’s administrative costs 
and legal fees on a solicitor and his own client basis in connection therewith, together with interest 
at the Prime Rate plus two percent (2%) per month, calculated monthly, not in advance, from the 
date of demand until paid. 

28.0 ABILITY TO PERFORM 
28.1 Ability to Perform 

Except as herein otherwise expressly provided, if and whenever to the extent that either Penticton 
or Trio shall be prevented, delayed, or restricted in the fulfillment of any of its obligations hereunder 
other than the payment of Rent  by reason of civil commotion, warlike operation or like operation, 
invasion, rebellion, hostilities, sabotage, strike, or work stoppage, or being unable to obtain any 
significant and substantial material, service, utility, or labor required to fulfill such obligation, or by 
reason of any statute, law, or regulation of, or inability to obtain any permission from any 
governmental authority having lawful jurisdiction preventing, delaying, or restricting such fulfillment, 
or by reason of other unavoidable occurrence, other than the lack of funds, the time for fulfillment 
of such obligations shall be extended during the period in which such circumstance operates to 
prevent, delay, or restrict the fulfillment thereof, and the other party to the Agreement or Marina 
Lease shall not be entitled to compensation for any inconvenience, nuisance or discomfort thereby 
occasioned but nevertheless in the event the delay for any one occurrence exceeds a period of 
thirty (30) days, the Term of the Agreement shall be deemed to be extended for the period of such 
delay without additional payment of Rent payable to Penticton. The Term of the Marina Lease shall 
be dealt with as contemplated in the Marina Lease. 

28.2 Ability to Perform Zebra and Quagga Mussels 
In the event that the Marina is impacted by Zebra or Quagga Mussels the City and Trio agree that 
they will review the impact on Trio’s operating costs and its corresponding effect on Additional Rent 
& Revenue Sharing as noted in Section 6.0.    

29.0 OVERHOLDING 
29.1 Overholding 

If Trio remains in possession of the Lands after the expiration of the Term and without the 
execution and delivery of a new Agreement and Marina Lease or subject to renewal in accordance 
with Sections 10.1 and 10.2, Penticton may re-enter and take possession of the Lands and remove 
Trio therefrom and Penticton may use such force as it may deem necessary for that purpose 
without being liable in respect thereof or for any loss or damage occasioned thereby.  While Trio 
remains in possession of the Lands after the expiration of the Term, the tenancy, in the absence of 
written agreement, will be from month to month only at a Rent equal to two times the Rent payable 
in respect of the rental period immediately preceding expiration of the Term, payable, on a pro-rata 
basis, in advance on the first day of each month and Trio will be subject to all terms of the 
Agreement, Lease and Marina Lease, except that the tenancy will be from month to month only 
and a tenancy from year to year will not be created by implication of law or otherwise. 

30.0 OPTION TO LEASE 
30.1 Option to Lease Further Area 
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Provided that Trio duly and regularly pays the Option Rent and performs all of its other obligations 
under this Agreement and under the Lease and Marina Lease to the date it exercises this option, 
(the “Option”), Penticton grants to Trio an option to lease for the balance of the Term that parcel of 
land as designated as Area “G” on Schedule “M” for the rent and on the terms set out below: 

30.2 Option Rent 
Subject to Section 30.3 Trio shall pay to Penticton the Option Rent as follows: 
(a) Annual payments equal to or greater than $0.63 per square meter multiplied by the total 

number of square meters contained in the Option Area payable on July 1, 2016 and July 
1st of every year up to and including July 1, 2020. 

30.3 Per Square Meter Option Rate Increase 
Notwithstanding anything herein to the contrary, the $0.63 per square meter per annum Option 
Rent rate shall be increased annually as follows: 
(a) From January 1, 2017 to December 31, 2020 using the following formula: 

Hn (n=2017 to 2020) = H(n-1) x  (1+ ((CPIn -CPI(n-1)/( CPI(n-1))) 
The values assigned to the characters in the formulas in Sections 30.3 (a) above are as follows: 
 

(i) Hn = the per square meter Option Rent rate for the year in question where n=2017 
is the year 2017 and so on. For clarity H(n-1) or H(2016) = $0.63 

(ii) CCPIn-1 = CPI in the n-1 year of the time frame that the Option is valid for. 
(iii) CPIn-2 = CPI in the n-2 year of the time frame that the Option is valid for. 

30.4 Exercise 
This Option may be exercised by delivery of written notice by Trio to Penticton at any time up to 
and including 4:00 p.m. December 31, 2020.  This Option will be irrevocable within the time 
provided for its exercise unless this Agreement, the Lease or the Marina Lease is terminated, 
surrendered or otherwise determined prior to the exercise date.  If this Option is not exercised 
within the time and in the manner described above, this Option will be null and void and no longer 
binding upon the parties. 

30.5 Terms 
Upon this Option being exercised, the City and Trio will draft an amendment to this Agreement to 
incorporate the Option Area as follows: 
(a) The term of the lease of the Option Area will commence on January 1 of the year after the 

amending agreement is executed; 
(b) Uses on the Option Area will be limited to amusement activities and additional parking; 
(c) The rent paid for the Option Area will be equivalent to the per square meter rent then in 

effect and applicable to Areas B and C under the Lease determined in accordance with 
Section 5 of this Agreement and will be subject to further rent increases determined in 
accordance with Section 5; 

(d) Additional Rent will be negotiated and form part of the amendment to this agreement 
between Trio and Penticton and will depend on the exact nature of the intended use of the 
Option Area; 

(e) As part of creating the amending agreement Trio will be required to submit pro forma 
financial statements showing all revenue and expenses they expect to incur over the 
remaining Term of the Agreement that will flow from the proposed use of the Option Area;  
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(f) As part of creating the amending agreement Trio will be required to submit a capital 
improvement plan showing all capital improvements they plan to make over the remaining 
Term of the Agreement on the Option Area;  

(g) Trio will pay all legal costs of the City associated with creating the amending agreement; 
(h) Trio will pay all cost of the City associated with any required legal survey of the Option 

Lands; and 
(i) Trio will receive occupancy of the Option Area on an “as is, where is” basis. 

31.0 INSPECTION SALE AND LEASE  
31.1 Penticton’s sign 

Penticton may, during the last 12 months of the Term, place upon the Lands a notice of reasonable 
dimensions and reasonably placed so as not to interfere with the business of Trio stating that the 
Lands are to be sub-leased and re-let.  

31.2 Inspection 
Penticton or its representatives may exhibit the Lands and at reasonable times to prospective 
tenants during the last twelve (12) months of the Term of this Agreement and the Marina Lease. 

32.0 LEGAL COSTS & COMMUNICTION TO PUBLIC 
32.1 Legal Costs Associated with This Agreement 

Penticton shall be responsible for paying the first TEN THOUSAND ($10,000.00) in Penticton legal 
fees associated with creating the Term Sheet, this Agreement and the Skaha Marina – Waterpark 
Development agreement.  Any Penticton legal fees over and above TEN THOUSAND ($10,000.00) 
shall be shared on an equal basis between Penticton and Trio. 

32.2 Communications to the Public 
Penticton and Trio agree that it would be beneficial to work together on communicating the benefits 
of this Agreement to the public and shall work collaboratively in all communications to the public 
about this Agreement. 

33.0 MISCELLANEOUS 
33.1 Waiver 

No waiver of any default will be binding unless acknowledged in writing by Penticton. 
33.2 Condoning 

Any condoning, excusing or overlooking by Penticton of any default by Trio will not operate as a 
waiver of Penticton's rights hereunder in respect of any subsequent default. 

33.3 Severability 
If any provision of this Agreement is found to be illegal or invalid or unenforceable at law it will be 
deemed to be severed from this Agreement and the remaining provisions will continue to have full 
force and effect. 

33.4 Headings 
All headings in this Agreement are inserted for convenience of reference only and will not affect the 
construction and interpretation of this Agreement. 

33.5 Representations and entire agreement 
Trio acknowledges and agrees that Penticton has made no representations, covenants, warranties, 
guarantees, promises or agreements (verbal or otherwise) with Trio other than those contained in 
this Agreement with respect to the Lands, that no agreement collateral hereto will be binding upon 
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Penticton unless made in writing and signed by Penticton and that this Agreement and the Marina 
Lease constitutes the entire agreement between Penticton and Trio with respect to the Leased 
Lands and the Leased Marina Lands. 
 

33.6 Notices 
 Any notice or other communication to be given under the provisions of this Agreement by any party 

will be deemed sufficiently given if signed by or on behalf of the party giving such notice and 
delivered or mailed by prepaid registered post (except during mail disruption in which case notice 
will not be deemed to be received until actually received), or telefaxed, as addressed as follows: 
(a) To Penticton at: 

 
171 Main Street 
Penticton, British Columbia 
V2A 5A9 
Attention: Corporate Officer 
Fax No: (250) 490-2402 

 
(b) To Trio at: 

 
c/o Pusher Mitchel LLP 
301 – 1665 Ellis Street 
Kelowna, British Columbia 
V1Y 2B3 
Attention: Bradley Cronquist 
Fax No: (250)762-9115 

Any such notice mailed shall be deemed to have been received on the fifth (5th) business day 
following the date of mailing.  Any such notice telefaxed shall be deemed to have been received on 
the first (1st) business day following the date of transmission.  Each of the parties may by notice in 
writing to the other from time to time designate any other address to which the notices may be 
sent.  For the purposes of this Section 33.6 the term “business day” shall mean Monday to Friday 
inclusive of each week, excluding days which are statutory holidays in the Province of British 
Columbia. 

33.7 Time of essence 
Time will be of the essence of this Agreement. 

33.8 Governing Law 
This Agreement, Lease and Marina Lease will be construed and governed by the laws of the 
Province of British Columbia. 

34.0 ENVIRONMENTAL MATTERS 
34.1 Hazardous Substance(s) 

Trio covenants with Penticton that if, as a consequence of any release of a Hazardous 
Substance(s) in, on or from the Lands or below the surfaces of either resulting from the 
construction on or the operation of the Lands or any other activity carried out, on or in the vicinity of 
the Lands by Trio or its servants, agents, or contractors or any person for whom Trio is in law 
responsible, any actions required to be taken in order to comply with any Governmental 
Requirement(s) applicable to the presence or removal of any Hazardous Substance(s) on or from 
the Lands (including any Governmental Requirement(s) relating to testing for or identification of 
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Hazardous Substance(s), and if Trio has received notice in writing of such Governmental 
Requirement(s) from the relevant authority or from Penticton, then Trio shall at its expense take 
such action as required by the Governmental Requirement(s) (or alternatively such other action as 
may be acceptable to the relevant authority after discussions with Trio). 

34.2 If Trio fails to take any action required to be taken by Trio pursuant to Section 34.1,Penticton may 
(but shall not be obligated to) take such action after giving five (5) days written notice or lesser 
period of notice in the event of emergency to Trio of its intention to do so, unless within such five 
(5) day period or lesser period in the event of emergency, Trio has taken the required action or has 
commenced in and is continuing diligently to carry out such action, and Penticton shall, for that 
purpose, be permitted to enter the Lands with appropriate equipment. Trio covenants to reimburse 
Penticton for all reasonable costs incurred by Penticton in taking such action pursuant to this 
Section 34.2 within thirty (30) days after receiving from Penticton an invoice and reasonable 
supporting details relating to such costs. 

34.3 Notwithstanding anything herein to the contrary, Penticton acknowledges that Trio will not be 
responsible for any remediation to the Lands in respect of Hazardous Substance(s) documented in 
the Levelton Reports listed in Section 16.7 of this Agreement. 

34.4 Trio waives the requirement, if any, for Penticton to provide a site profile for the Lands under the 
Environmental Management Act, S.B.C. 2003, c. 53 or any regulations pursuant to that Act, as 
amended or replaced from time to time. 

35.0 PENTICTON AND TRIO ONLY 
It is understood and agreed that nothing contained in this Agreement nor any acts of the parties 
hereto shall be deemed to create any relationship between the said parties, other than the 
relationship of landlord and tenant and co-tenants with respect to this Agreement and the Marina 
Lease respectively. 

36.0 DISPUTE RESOLUTION 
36.1 Dispute Resolution 

Except for the exercise of termination remedies available to Penticton under this Agreement and in 
any subsequent agreements between Penticton and Trio, if the parties to this Agreement are 
unable to agree on the interpretation or application of any provision herein or are unable to resolve 
any other issue in dispute pertaining to this Agreement, on notice by either party to the other, the 
parties agree: 
(a) Firstly, to promptly, diligently and in good faith take all reasonable measures to negotiate 

an acceptable resolution to the disagreement in dispute; 
(b) Secondly, if the parties are unable to negotiate a resolution pursuant to Section 36.1 (a) 

above, within 60 days of the notice of dispute or disagreement, to request the assistance 
of a skilled commercial mediator, such mediator to be mutually agreed upon by the parties 
within 30 days of a receipt by a party of written notice requiring the mediation, failing which 
the mediator will be appointed by the British Columbia International Commercial 
Arbitration Centre (BCICAC).  Any mediator selected must be qualified and experienced in 
the subject matter of the Agreement.  Such mediation will be conducted under the 
Commercial Mediation Rules of the BCICAC to resolve a dispute unless otherwise agreed 
by the parties.  If a mediator is appointed under this provision, the mediated negotiations 
will be terminated 60 days after the appointment unless the parties agree otherwise; and 

(c) Thirdly, if the negotiations in Section 36.1 (b) are terminated without resolution, to request 
the assistance of a single arbitrator by consent or if the parties cannot agree on the 
selection of an arbitrator within 30 days, the arbitrator will be appointed pursuant to the 
Commercial Arbitration Act of British Columbia and the decision of the arbitrator will be 
binding on both parties and final. 
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36.2 Costs of Dispute Resolution 
The parties agree that each party will bear its own costs and expenses incurred in respect of the 
dispute resolution processes in Section 36.1 above and neither party will seek recovery against the 
other party for any of those costs and expenses. 

37.0  BINDING NATURE 
37.1 Enuring Effect 

This Agreement and everything herein contained will enure to the benefit of and be binding upon 
the parties hereto and each of their respective heirs, executors, administrators, successors and 
permitted assigns as the case may be. 

 

IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the day and year first 
above written. 
 
THE CORPORATION OF THE CITY OF PENTICTON 
by its authorized signatories: 
 
________________________________________ 
Andrew Jakubeit, Mayor 
 
________________________________________ 
Dana Schmidt, Corporate Officer 
 
 
TRIO MARINE GROUP INC 
by its authorized signatories: 
 
 
________________________________________ __________________________ 
Thomas John Dyas Witness 
 
________________________________________ __________________________ 
Donald Thomas Hedquest Witness 
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Schedule “A” – Plan for the Lands 
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Schedule “B” – Utilities Plan Electrical 
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Schedule “B” – Utilities Plan Gas 
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Schedule “B” – Utilities Plan Irrigation 
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Schedule “B” – Utilities Plan Sanitary 
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Schedule “B” – Utilities Plan Storm 
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Schedule “B” – Utilities Plan Water 
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 Skaha Lake Marina and Waterpark 

Key Messages 
 

• a  full-service waterfront destination, the Skaha Lake Marina and Waterpark gives a warm 
welcome to every guest; 

• the Skaha Lake Marina and Waterpark provides excellent service and a safe environment where 
beachfront and water-based activities can be enjoyed and shared with friends and family; 

• the Skaha Lake Marina and Waterpark is a vibrant waterfront property for recreational and 
competitive water-sport enthusiasts; 

• the Skaha Lake Marina and Waterpark invites you to experience a full day of fun, from the beach 
to the water to the patio, in one of the most beautiful settings in the Okanagan; 

• Potential tagline: spend the day at play (at the Skaha Lake Marina and Waterpark). 

Market Reach:  Local 
 
A waterfront city, Skaha Lake is one of two water and beach areas addressing a number of local service 
gaps, with the potential to expand market reach, providing essential services for the following targets: 
 

• boat and equipment owners seeking launch sites and/or storage facilities; 
• recreational water sport enthusiasts requiring rentals, equipment storage, and access to areas 

around Skaha Lake; 
• local families searching for warm weather entertainment options, including waterslides and lake 

activities; 
• nearby residents seeking a new destination restaurant option in the south end of Penticton; 
•  local accommodations operators seeking opportunities to create packages and partnerships to 

keep visitors in the area, increasing room nights; 
• local event planners and organizations seeking facilities for festivals and events to draw visitors 

to the region. 

Market Reach:  Regional 
 
The surrounding communities to the south and west – Okanagan Falls, Oliver, Keremeos and Cawston – 
lack the full-service amenities provided by the Skaha Lake Marina and Waterpark, and are all within a 45 
minute drive, which traveler studies show is a minimal barrier to reach a "day tripper" destination. In 
addition, the development of packages to draw regional visitors can extend their stay to a brief getaway, 
filling room nights in the area.  
 
Specifically, regional targets include: 
 

• area boat and equipment owners seeking seasonal launch and storage facilities; 
• those seeking a day-long getaway, with the convenience of a "stay in place" full-service area 

encompassing activities, entertainment and food; 
• travellers to Penticton in search of a one-stop beach destination offering waterfront activity 

options for a multitude of traveler types (see below). 
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 Skaha Lake Marina and Waterpark 

Market Reach:  Traveler Types | Tourism 
 
As part of its regional destination marketing plan, the Thompson Okanagan Tourism Association has 
adopted the Explorer Quotient model of tourism marketing, based on extensive market research 
conducted both regionally and with the Canadian Tourism Commission. "EQ" marketing is based on 
what kind of experiences a traveler is seeking, based on psychographic and demographic measurements 
including purchasing habits, age and gender, income level, and more. Most destination marketing 
organizations in the Okanagan have adopted EQ marketing, creating the potential for packages that 
include accommodations, culinary tours, adventure and sports travel.  
 
While the home area of a traveler does, to a degree, dictate what experiences they are more likely to 
seek, the more important aspect of EQ marketing is to create an experience that entices a traveler to 
seek out an authentic destination with appropriate activities. 
 
Key external target areas include: 
 

• the Okanagan from the border to Kelowna, expanding on the regional targets; 
• "just over the border" northern Washington communities within a two to five hour driving 

radius, or a 90 minute flight radius; 
• the metro Vancouver, Seattle, and Calgary areas, specifically weekend and extended (long) 

weekend travelers, as well as seasonal summer travelers such as families, and wine and culinary 
travelers drawn by Okanagan wine events or touring packages; 

• Northern Alberta, including oil patch workers seeking a getaway, or a convenient Okanagan 
location to store and then use boating and water sport equipment when visiting the area. 

NOTE:  as marketing expands, special attention must be paid to the addition of WestJet flights into 
Penticton (which began on October 2014), as well as Air North flights servicing Kelowna – Whitehorse 
(currently in service), and airlines servicing the oil patch to Kelowna (currently in service), for potential 
target market expansion and the development of partnerships and/or packages to entice these flyers to 
Penticton. There will be an increased amount of tourists coming into the Penticton region due to a 
favourable current exchange rate. 
 
Traveler Type Markets: EQ  
 
These are traveler types identified by Thompson Okanagan tourism as the most likely travelers to come 
to the South Okanagan: 
 
Free Spirits - this group seeks an experience that is generally close to nature, provides access to outdoor 
activities, and is hassle free, possibly near to amenities such as spas or related activities.  
 
"A thrill-seeking hedonist, travel satisfies an insatiable need for the exciting and the exotic. Free spirits 
like the best of everything and want to be surrounded by others who feel the same way." 
 
Cultural Explorers - this group seeks activity that is authentic to the location (reflecting the history or 
culture), and near cultural activities; note, these activities do not necessarily include structured visual or 
performing arts, but activities that are reflective of a sense of place. 
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 Skaha Lake Marina and Waterpark 

"Seeking constant opportunities to embrace, discover, and immerse oneself in the entire experience of 
the culture, people and settings of the places visited." 
 
Authentic Experiencers - related to cultural explorers, this group seeks activity that is reflective of the 
location, is not ostentatious, is hassle free, and provides an experience that closely reflects the area. 
 
"Appreciative of the understated beauty of natural and cultural environments, and enjoy using all senses 
when exploring, and getting to know the places visited." 
 
 
MARKETING AND COMMUNICATIONS TACTICS:  Project Announcement 
 
It is critical that the local and regional markets and stakeholders are involved in the initial public 
conversations to generate support and excitement for the Skaha Lake Marina and Waterpark. The focus 
of marketing activities for the project announcement will target citizens of Penticton, particularly the 
residents and neighbourhoods in the South end, as well as regional stakeholders and businesses that 
benefit from the addition of the property to Penticton. 
 
Targets: 
 

• citizens of Penticton and the immediate surrounding areas, including Okanagan Falls, residential 
areas along Skaha Lake, and Kaleden; 

• surrounding businesses that will benefit from economic activity generated by the Skaha Lake 
Marina and Waterpark, including members of the Penticton and Wine Country Chamber of 
Commerce and the Downtown Penticton Association; 

• Regional stakeholders including local governments (City of Penticton, Regional District of the 
South Okanagan), and regional destination marketing (tourism) organizations; 

• Tourism stakeholders, including Tourism Penticton, the Penticton Hospitality Association, area 
winery associations (Naramata Bench, Okanagan Falls, Summerland). 

Tactics: 
 

• to control misinformation, detailed information will be sent to current slip holders, and an invite 
only meeting will be held for this audience; 

• initial press release announcing approval of the project, sent to all Okanagan media, for release 
immediately upon approval of the project; 

• press conference on the project site, tentatively scheduled for June or July 2015; 
• multiple public information forums tentatively scheduled for each month of June 2015/July 2015 

to keep targets informed as the project progresses. 
 

MARKETING AND COMMUNICATIONS TACTICS:  Grand Opening 
 
The "grand opening" of the Skaha Lake Marina and waterpark will be a key component of the marketing 
plan in order to generate excitement, as well as sales for the property as a whole. The grand opening 
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 Skaha Lake Marina and Waterpark 

will be a fun, exciting, community-based event showcasing everything the project has to offer. An 
appropriate events plan and budget will be produced. 
 
The targets are similar to those for the initial project announcement, with some expansion, but in this 
case they will be invited to a celebratory event, rather than simply receiving information: 
 

• Citizens of Penticton and the immediate surrounding areas, including Okanagan Falls, residential 
areas along Skaha Lake, Kaleden, Oliver; 

• Surrounding businesses that will benefit from economic activity generated by the Skaha Lake 
Marina and Waterpark, including members of the Penticton and Wine Country Chamber of 
Commerce and the Downtown Penticton Association; 

• Regional stakeholders including local governments (City of Penticton, regional district of the 
South Okanagan), and regional destination marketing (tourism) organizations; 

• Tourism stakeholders, including Tourism Penticton, the Penticton Hospitality Association, area 
winery associations (Naramata Bench, Okanagan Falls, Summerland, Oliver - Osoyoos). 

Tactics: 
 

• Personalized invites to current slip holders; 
• Targeted invitations to business organizations in the South Okanagan for distribution to their 

members; 
• Personal invitations to all members of City Council, including an invitation to the mayor for an 

official opening ceremony, such as a ribbon-cutting; 
• Press invite sent to all Okanagan media; 
• Media kits, including press release, background information, and professional photos prepared 

for on-site media at the event, as well as distribution for absent media, including a digital 
version for website download; 

• Multiple print advertising in South Okanagan outlets as budget allows, including potential pro 
bono advertising from local Penticton papers, including giveaways; 

• Inclusion of event details on all local media events calendars, including Shaw TV and Global TV; 
• Invitation to a select radio outlet (Bell Media) to conduct live radio broadcast during the opening 

event, including giveaways; 
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MARKETING AND COMMUNICATIONS TACTICS:  ANNUAL PLAN   
 
A detailed month to month marketing plan will be developed as the project moves forward, with specific 
targets and detailed tactics depending on month-to-month activity, both internally at the Skaha Lake 
Marina and Waterpark, and externally in the region. 
 
The opportunities to promote the facility may range from key points in the development and 
construction, including alerting the media to photo opportunities as the building progresses, to 
partnering with local businesses, such as accommodations and major festivals and events, to create 
enticing promotional opportunities or packages to both engage the local community as well as potential 
visitors. 
 
At a base point, the ongoing annual marketing tactics will include: 
 

• Development and optimization of a comprehensive and mobile friendly website(s) which will 
include mobile friendly booking options; 

• A social media footprint including Facebook, Twitter, and Instagram, to be adjusted as networks 
fluctuate, including a content strategy; 

• Digital ads in targeted, well trafficked websites, including Castanet, Destination BC, large-scale 
accommodation and travel websites; 

• Print advertising in regional and provincial visitor guides as budget allows; 
• Print advertising in local and regional newspapers and publications as budget allows; 
• Print advertising in in-flight magazines servicing Penticton and Kelowna, as budget allows; 
• The development of a standard rack card to be distributed by a provincial racking system (which 

includes parts of Alberta and Washington, as well as specific airports and BC Ferries); a 
distribution plan will be developed for the rack card; 

• The development of a special events plan for peak use months, as well as the shoulder season 
months, to entice guests to visit the campus either for internal special events (such as a wine 
tasting in the restaurant, or a water sports festival), as well as external events that are executed 
by another organization seeking to use the Skaha Marina and Waterpark facilities (such as the 
Penticton Dragon Boat Festival). 
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 Skaha Lake Marina and Waterpark 

Specific marketing targets: 
 

• Local diners seeking a new lakeside option in Penticton for lunch and dinner; 
• Guests of nearby accommodations that may or may not have their own food services; 
• Wine and food travelers to the Okanagan; 
• Wine tour operators that need access to a restaurant option as part of wine tours in the South 

Okanagan, either as part of a day trip or a longer package. 

Specific tactics: 
 

• Menu preview event prior to the official opening, inviting key food and wine writers and 
bloggers for a sneak preview of the offerings; 

• Specific advertising in regional food and wine publications; 
• The development of special events, particularly in the shoulder and off seasons to attract 

guests; 
• Developing partnerships with festivals and events to offer special themed menu items or other 

enticements to bring festival attendees to the restaurant. 
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Skaha Marina and Waterpark: Suggested Marketing 2014 
 
Key Assets  
Logo/Brand Development $1,000.00 
Website  
 Design $2,500.00 
 Programming $2,500.00 
 SEO $500.00 
 Hosting Fees $350.00 
Rack Card  
 Design $500.00 
 Printing $750.00 
 Distribution $1,000.00 
Social Media  
 Facebook $1,000.00 
 Twitter $500.00 
 Instagram $500.00 
Annual Activities  
 Visitor Guide – Penticton $800.00 
 Visitor Guide – Summerland $300.00 
 Visitor Guide – Oliver $300.00 
 TOTA Experiences Guide $1,000.00 
 Air North In Flight Magazine $1,000.00 
Memberships  
 Tourism Penticton $500.00 
 Penticton Chamber of Commerce $300.00 
 Other $200.00 
  
Project Announcement: June 2015  
Press Release $325.00 
Open House $1,500.00 
Advertising  
 Print $1,500.00 
 Radio $750.00 
 Digital $100.00 
  
Grand Opening  
Open House  
 Catering $1,500.00 
 Entertainment $500.00 
 On-site radio $500.00 
 Signage $100.00 
 Staffing $500.00 
 Equipment $1,000.00 
Advertising  
 Print $2,500.00 
 Radio $1,000.00 
 Digital $150.00 
Printing  
 Invitations $250.00 
 Mailing $100.00 
 Media Kits $750.00 
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Schedule “J” – City of Penticton Council Resolution  
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Schedule “M” – Option Lands
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SKAHA MARINA – WATERPARK DEVELOPMENT AGREEMENT 
FINAL 2015 06 185 08 

 
THIS AGREEMENT made the ___ day of ________, 2015 
 
BETWEEN: 
 THE CORPORATION OF THE CITY OF PENTICTON,  

a municipal corporation having its business office at 
 171 Main Street, Penticton, British Columbia V2A 5A9 
 (“Penticton”) 
AND: TRIO MARINE GROUP INC.,  

a company duly incorporated under the laws of the Province of British Columbia, 
having its registered and records office at  
c/o Pushor Mitchell LLP, 301 – 1665 Ellis Street, Kelowna, B.C., V1Y 2B3 

 (“Trio”) 
WHEREAS: 

(A) Penticton is desirous of entering into a lease of the Leased Lands as hereinafter defined as the 
Leased Lands adjacent to Skaha Lake in the City of Penticton, all for the purpose of the 
redevelopment of the Penticton Lands into a first-class Water Park and to provide relocated boat 
trailer parking. 

(B) Trio wishes to acquire and Penticton wishes to grant to Trio, the use and occupancy of the Leased 
Lands and to enter into a management and capital improvement arrangement with Penticton in 
relation to the Leased Lands for the redevelopment of the Leased Lands as set out above and 
otherwise described in this Agreement. 

(C) On or about March 31, 2014, Penticton and Trademark Industries, now Trio, entered into a non-
binding Term Sheet which set out specific requirements to be completed prior to the execution of a 
final agreement between the parties; 

(D) On or about _____________, 2015, Penticton has approved entering into of this Agreement by 
resolution, a copy of which is attached as Schedule “KJ”. 

 
THIS AGREEMENT WITNESSES that in consideration of the mutual covenants, conditions and agreements 
herein contained, Penticton and Trio intending to be legally bound, agree as follows: 
 
1.0 DEFINITIONS 
1.1 Definitions 

In this Agreement, unless there is something in the context inconsistent therewith, Penticton and 
Trio agree that: 

(a) “Additional Rent” means all payments required to be paid by Trio to Penticton under this 
Agreement, other than the Lease Rent; 

(b) “Agreement” means this agreement; 
(c) “Lease Rent” means the rent set out in Section 3;  
(d) “Boat/Trailer Parking Lot” means the boat/ trailer parking lot set out in Section 11.1; 
(e) “Commencement Date” means January 1, 2017 in respect of the Leased Lands; 
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(f) “CPI” means the Consumer Price Index for all-items for British Columbia (or any index 
published in substitution for the Consumer Price Index or any other replacement index 
designated by Penticton acting reasonably, if it is no longer published) published by 
Statistics Canada (or by any successor thereof or any governmental agency including a 
Provincial agency).  In the case of any required substitution,  Penticton, acting reasonably, 
shall be entitled to make all necessary conversions for comparison purposes; 

(f)(g) “Dragon Boat Club House” means the replacement for the existing dragon boat storage 
shed as set out in Section 12.1 (c); 

(g)(h) “Environmental Laws” means all applicable federal, provincial, municipal or local laws, 
statutes, regulations or ordinances, as they may be amended from time to time after the 
Commencement Date of the Term relating to the environment, occupational safety and the 
transportation or regulation of Hazardous Substances, and includes any judgments, orders, 
notices, of offence, or other notices, decrees, codes, rules, instructions, policies, 
guidelines, guides, authorizations, approvals, permits and licenses, issued by any 
governmental authority having jurisdiction; 

(i) (h) “Exclusion Area” means those certain lands located at and bordering Skaha 
Lake in Penticton, owned by the City of Penticton as outlined on the plan attached hereto 
as Schedule “C”; and forming no part of the Leased Lands; 

(i)(j) “Governmental Requirement(s)” means all requirements made or imposed pursuant to 
law by Federal, Provincial, Municipal or other local governments including requirements of 
Environmental Laws; 

(j)(k) “Hazardous Substance(s)” means any substances that are defined or regulated as being 
waste, contaminants, pollutants, dangerous substances, industrial waste, special waste, 
toxic substances, hazardous waste, hazardous material or hazardous substance whether 
or not defined as such or pursuant to any law, regulation or order and without restricting 
any of the foregoing includes any potentially dangerous substance, corrosive substance, 
flammable material, explosive material, radioactive material and any other substance or 
material that when released into the natural environment is known to be likely to cause at 
some immediate or future time, material harm, adverse impact or degradation to the 
natural environment or material risk to human health; 

(k)(l) “Penticton Lands” means those certain lands located near Skaha Lake in Penticton, 
owned by the City of Penticton and legally described as Parcel Identifier: 009-630-929, Lot 
A District Lot 189 Similkameen Division Yale District Plan 9936, (“Lot “A”) and Parcel 
Identifier: 012-322-954, Amended Lot 4 (See 244321F) Block 209 District Lot 190 
Similkameen Division Yale District Plan 466 (“Lot 4”) a portion of which are impacted by 
Utilities as shown on Schedule “B” which may or may not be located within Statutory 
Rights of Way; 

(l)(m) “Lands” means the Leased Lands; 
(m)(n) “Lease” means the lease of the Leased Lands to Trio under the terms and conditions 

contained in this Agreement; 
(n)(o) “Leased Lands” means Areas A and D within the Penticton Lands together with all 

existing structures, machinery and equipment of Penticton therein or thereon, all of which 
areas are outlined on the plan attached hereto as Schedule “A”; 

(o)(p) “Lease Rent” means the Lease Rent for each specific year of the Term as noted in 
Sections 3.1, 3.2 and 3.3; 

(p)(q)  “Marketing Plan” means that document attached hereto as Schedule “IJ”; 
(q)(r) “Operating Plan” means that document attached here to as Schedule “IH”; 
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(r)(s) “Per Square Meter Appraisal Rate” means the per square meter appraisal value 
obtained from an appraisal pursuant to Section 3.3 of this Agreement; 

(s)(t) “Per Square Meter Rate” means the per square meter rate for a specific year of the Term 
calculated in accordance with the formulas in Section 3.2 of this Agreement; 

(t)(u) “Prime Rate” means the rate of interest expressed as an annual rate, in effect from time to 
time, quoted by the Royal Bank of Canada as its prime rate for commercial loans to 
commercial borrowers in Canada, calculated monthly, not in advance; 

(u)(v) “Rent” means the  Lease Rent and the Additional Rent; 
(v)(w) “Splash Pad” means the splash pad as set out in Section 12.1(a); 
(w)(x) “Term” means the term of years commencing on the Commencement Date as set out in 

Section 1.1(e) and ending on December 31, 2045;  
(x)(y) “Utilities” means water lines, sanitary sewer lines, storm sewer lines, electrical lines, 

telephone lines cable TV lines and gas lines; 
(y)(z) “Water Park” means the water park as set out in Section 10.1; and 
(z)(aa) “Washroom/Change Room” means the washroom/change room as set out in Section 

12.1(b). 
1.2 Interpretation 

 
For the purpose of this Agreement, except as otherwise expressly provided or unless the context 
otherwise requires; 

 
(a) the words, “herein”, “hereof”, and “hereunder” and other words of similar import refer to 

this Agreement as a whole and not to any particular article, section or other subdivision; 
 

(b) the headings and captions will be considered as provided for convenience only and not as 
forming part of this Agreement and will not be used to interpret, define or limit the scope, 
extent or intent of this Agreement or any of its provisions; 
 

(c) the words “include” or “including” when following any general term or statement are not to 
be construed as limiting the general term or statement to the specific items or matters set 
forth or to similar terms or matters, but rather as permitting it to refer to all other items or 
matters that could reasonably fall within its broadest possible scope; 

 
(d) a reference to “currency” means Canadian currency unless specifically indicated 

otherwise; 
 

(e) a reference to a “statute” includes every regulation made pursuant thereto, all 
amendments to the statute or to any such regulation enforced from time to time and any 
statute or regulation that supplements or supersedes such statute or any such regulation; 
 

(f) a reference to a “Bylaw” includes all amendments made to the Bylaw; 
 

(g) a word importing the masculine gender includes the feminine or neutral and vice versa, a 
word importing the singular includes the plural and vice versa;  
 

(h) a reference to “approval” or “authorization” or “consent” or “designation” or “notice” means 
written approval, authorization, consent, designation or notice unless specifically indicated 
otherwise; 
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(i) the language in all parts of this Agreement shall in all cases be construed as a whole and 
neither party is strictly for nor strictly against any of the parties to this Agreement; and 
 

(j)  all schedules to this Agreement are an integral part of this Agreement and form part of this 
Agreement. 

1.3 Schedules 
(a) Schedule “A” – Plan for the Lands; 
(b) Schedule “B” – Utilities Plan 
(c) Schedule “C” - Exclusion Area; 
(d) Schedule “D” - Architectural Concept Drawings of the Water Park; 
(e) Schedule “E” - Architectural Concept Drawings of the Boat/Trailer Parking Lot; 
(f) Schedule “F” – Architectural Concept Drawings of the Splash Pad;  
(g) Schedule “G” - Architectural Concept Drawings of the Washroom/Change Room; 
(g)(h) Schedule “H” – Architectural Concept Drawing of the Dragon Boat Club House; 
(h)(i) Schedule "IH" - Operating Plan 20187 – 20221; 
(i)(j) Schedule “JI” – Marketing Plan 20187 – 20221; and 
(j)(k) Schedule “KJ” – City of Penticton Council Resolution. 
 

2.0 LEASE OF THE LEASED LANDS 
2.1 Leased Lands 

Penticton, in consideration of the rents, covenants, agreements and conditions herein to be paid, 
observed and performed by Trio, will demise and lease to Trio the Leased Lands for the Term. 

2.2 Term 
Subject to the terms and conditions of this Agreement and Lease, Trio shall have and hold the 
Leased Lands for the Term, and will make capital improvements, operate all facilities and manage 
the pursuant to the terms of this Agreement for the Term. 

 
3.0 LEASE RENT 
3.1  Lease Rent 

Subject to Section 3.2 herein Trio shall pay to Penticton the Lease Rent as follows: 
(a) annual payments equal to or greater than $4.20 per square meter multiplied by the total 

number of square meters contained in the Leased Lands payable on July 1, 2017 and July 
1st of every year of the Term thereafter. The Lease Rent for the year 2017 shall be 
prorated to represent the period July 1, 2017 to December 31, 2017.  

3.2 Per Square Meter Rate Increase 
Notwithstanding anything herein to the contrary, the $4.20 per square meter per annum rate shall 
be increased as follows: 
(a) From January 1, 2017 to December 31, 2020 using the following formula: 

Bn (n=2017 to 2020) = B1 

 

(b) On January 1, 2021 using the following formula: 
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B2021 = (B1) x (1+ ((CPI2020 –CPI2017)/( CPI2017)))  

(c) January 1, 2022 to January 1, 2045 using the following formula: 
(Bn (n=2022 to 2045)) = (B)n-1 x (1+ ((CPI n-1 –CPIn-2)/( CPIn-2))) 

Subject to Section 3.3 herein, the values assigned to the characters in the formulas in Sections 3.2 
(a), (b) and (c) above are as follows: 
 

(i) B1 = $4.20 Base Lease Rent per annum pursuant to Section 3.1 of this Agreement. 
(ii) Bn = the per square meter lease rate for the year in question where n=2017 is the 

year 2017 and so on. 
(iii) B2021 = the per square meter lease rate for the year 2021. 
(iv) CPI2020 = CPI for the year 2020. 
(v) CPI2017 – CPI for the year 2017. 
(vi) CCPIn-1 = CPI in the n-1 year of the Agreement between the parties. 
(vii) CPIn-2 = CPI in the n-2 year of the Agreement between the parties. 

 
3.3  Per Square Meter Rate Increase Appraisal 
 

Once every five years commencing in 2021, Penticton or Trio may obtain an appraisal from an 
Appraisal Institute of Canada Accredited Appraiser to determine a new market per square meter 
lease rate of the Leased Lands as follows: 
 
(a) The party obtaining the appraisal will be responsible for the full cost of the appraisal; 
(b) If the difference between the Per Square Meter Appraisal Rate and the Per Square Meter 

Rate of the Leased Lands is greater than 10%, the average of the Per Square Meter 
Appraisal Rate and the Per Square Meter Rate will be used to establish the new per 
square meter rate; 

(c) If the difference between the Per Square Meter Appraisal Rate and the Per Square Meter 
Rate of the Leased Lands is less than 10%, the Per Square Meter Appraisal Rate will be 
used to establish the new per square meter rate; 

(d) If a new per square meter rate is established in accordance with this Section 3.3, that per 
square meter rate will become the new Per Square Meter Rate from that point forward and 
will be incorporated into the formulas in Section 3.2 above. 

(e) If either party is unsatisfied with the first appraisal, the unsatisfied party may obtain a 
second appraisal from an Appraisal Institute of Canada Accredited Appraiser. 

(f) If a second appraisal is obtained in accordance with Section 3.3(e) above, the new per 
square meter rate will be calculated by averaging the Per Square Meter Rate and the 
appraisal that is closest to the Per Square Meter Rate.  

4.0 ADDITIONAL RENT & REVENUE SHARING 
4.1 Revenue Sharing 

On or before July 1 st.,  20210 and on July 1st  of each year of the Term thereafter, and including 
July 1st, 2046 after the expiration of the Term, Trio shall pay to Penticton the Additional Rent  as 
follows: 

 
(a) 7% of C where C is between $0 and $1,375,000; plus 
(b) 10% of C greater than $1,375,001 to $2,075,000; plus 

- 105 -



(c) 11% of C greater than $2,075,001 to $2,775,000; plus 
(d) 12% of C greater than $2,775,001. 
The value of C in Section 4.1 (a) to (d) above is the total gross revenue of Trio from the previous 
year from all operations on the Lands less the amount of net goods and services tax that is payable 
by Trio on such operations and saving and excepting parking revenue from the relocated Boat 
Trailer Parking Area. 

 
4.2 Boat Trailer Parking Revenue Sharing  
 

On or before July 1st, 20298 and on July 1st of each year of the Term thereafter, and including July 
1, 2046 after the expiration of the Term, Trio shall pay to Penticton the Additional Rent for the 
previous year as follows: 

 
(a) 50% of F  
 
where F is the total net revenue (total revenue from the Boat Trailer Parking Area less total 
expenditures on the Boat Trailer Parking Area not including interest payments on debt for the 
construction of the Boat Trailer Parking Area) of Trio from the previous year from paid parking 
operations at the relocated Boat Trailer Parking Area. 

5.0 OTHER PAYMENTS 
5.1 Trio’s Taxes and Other Charges 

Trio shall pay, as and when due, to the authority or person to which the same are owing: 
(a) all taxes (including without limitation all goods and services tax), license fees, rates, duties 

and assessments imposed, assessed or levied by any lawful authority relating to: 
(i) the business carried on in and the use and occupancy of the Lands by Trio; 
(ii) Rent payable by Trio for the Lands; and 
(iii) personal property and business and trade fixtures and other improvements 

owned or installed by or on behalf of Trio in, on or affixed to the Lands. 
whether any such taxes, license fees, rates, duties and assessments are payable by law 
by Trio or by Penticton.  

(b) all charges, rates, levies and assessments imposed, assessed or levied by any lawful 
authority in respect of electricity, light, heat, power, water, sanitary sewer, telephone, 
cable TV and utilities of whatsoever nature or kind (including works and services in 
connection therewith) used in or supplied to the Lands and which shall be separately 
metered where possible with the cost of metering installation and utilities consumed by 
Trio to be borne by Trio. 

5.2  Property Taxes 
Trio shall pay to the authority or person to which same are owing, as when due, property taxes as 
assessed by the British Columbia Assessment Authority on the Lands and as issued by the 
authority or person having jurisdiction and including without limiting the generality of the foregoing 
local improvement charges, school taxes, frontage taxes and all other special or extraordinary 
charges. Trio acknowledges that: 
(a) the property taxes may change from time to time; and 
(b) the classification of use may change from time to time, 
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depending on the assessment of the British Columbia Assessment Authority.  
 

5.3 Late Payment Interest 
Trio shall pay interest at 2% per month on any amount payable by Trio pursuant to this Agreement 
and not paid when due, calculated from the due date to the date of payment and compounded 
monthly. Penticton shall have the same remedies for the collection of such interest as it has for the 
recovery of basic rent in arrears. 

5.4 No Set-off 
Trio will pay to Penticton duly and punctually any and all Lease Rent and Additional Rent required 
to be paid by Trio pursuant to this Agreement without any deduction, abatement or set-off 
whatsoever. 

6.0 TRIO’S REPORTING REQUIREMENTS 
6.1 Revenue Sharing Reporting 

On or before July 1st of each year Trio is required to pay Penticton Additional Rent in Section 4 to 
6.3 of this Agreement, Trio shall provide to Penticton documentation that provides a complete 
reconciliation of how the Additional Rent was calculated for the previous year for which the 
payment is made. 

 
6.2 Updated Plans and Statements 

On or before November 1, 20187 and on November 1 of every 5 year period thereafter, Trio is 
required to prepare and provide to Penticton for review and discussion the following: 

 
(a) an updated 5 year Marketing Plan; 
(b) an updated 5 year Operating Plan;  
(c) and updated 5 year Revenue and Expense Statement done on a January 1 to December 

31 time basis; and 
  
6.3 Updated 5 year Marketing Plan 

Trio shall include the following details in an updated 5 year Marketing Plan referred to in Section 
6.2 (a) above:  

(a) how Trio intends to market the Water Park, including but not limited to the following 
details: 

 
(i) The target market; 
(ii) Ongoing marketing to be undertaken on a seasonal and regular basis following 

opening; 
(iii) Rates to be charged including: annual, monthly, daily rates and family rates; 
(iv) Discounting or coupon process to be used in joint hotel/motel marketing; 
(v) Types of special events and how they will be marketed; 
(vi) How the facility will be “freshened up” and on what frequency to maintain customer 

appeal; 
(vii) Marketing budgets for ongoing annual marketing; and 
(viii) Details supporting assumptions made. 
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6.4  Updated 5 Year Operating Plan 
 Trio shall in an updated 5 year Operating Plan referred to in Section 6.2 (b) above, include the 
operating and service methods to be implemented, including but not limited to the following details:  
(a) An organization chart detailing the proposed management, seasonal, hourly and on-call 

positions; 
 

(b) Anticipated staffing requirements and minimum staff certifications and guidelines for 
various types of positions that will exist in the Water Park and Boat/Trailer Parking Lot; 
 

(c) Service methodology to be employed to deliver quality service; 
 

(d) Staff hiring and training programs including those related to customer service, water 
quality, life safety, equipment maintenance and fuel handling;  
 

(e) The implementation of measurable quality control programs; 
 
(f) Trio’s Emergency Preparedness Plans to address incidents on the Lands including but not 

limited to a waterpark accident.    
6.5 Updated 5 Year Revenue and Expense Statement 

Trio shall include the following in an updated 5 year Revenue and Expense Statement referred to 
in Section 6.2 (c) above in a pro forma format showing projected revenues and expenses and how 
capital improvements will be addressed for each of the separate elements of the proposed 
development, including: 
(a) Details of the Water Park, including but not limited to revenues from the following: 

(i) annual passes; 
(ii) daily gate; 
(iii) locker, towel, life jacket and water toy rentals; 
(iv) concession; 
(v) arcade; 
(vi) retail sales; and 
(vii) parking. 

(b) All operating expenses of the Water Park including but not limited to all  Lease Rent, 
revenue sharing costs, and taxes and other charges; 

(c) Any other revenues and expenses not specifically noted in Section 6.5 (a) and (b); 
(d) Details supporting assumptions made; and 
(e) A sensitivity analysis that shows the impact of gross revenues being 10% higher, 10% 

lower and 20% lower.  
6.6 Financial Statements 

Trio shall, from and including 20187 to 20210, upon request of Penticton, submit to Penticton 
financial statements for each financial year of Trio coinciding with each such calendar year, 
prepared in accordance with generally accepted accounting principles on a review engagement 
basis by an accredited chartered accountant, certified general accountant or chartered professional 
accountant that include the gross revenue generated and all expenses incurred from all aspects of 
the development and operations on the Leased Lands including but not limited to a break-down of 
the following details: 
(a) Water Park revenue; 
(b) Water Park expenses; 
(c) Parking revenue from the Boat/Trailer Parking Lot and the Extended Parking Lot; 
(d) Parking expenses from the Boat/Trailer Parking Lot and the Extended Parking Lot; 
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(e) Any other revenues not noted above; and 
(f) Any other expenses not noted above. 

 
Beginning in 2022,Trio shall, upon request of Penticton, submit financial statements prepared in 
accordance with generally accepted accounting principles either on a review engagement basis or 
on an audit engagement basis as requested by Penticton, by an accredited chartered accountant, 
certified general accountant or chartered professional accountant that include the gross revenue 
generated and all expenses incurred from all aspects of the development on the Lands in 
substantially the same form as the previous financial statements received for the years 20187 to 
2021. 

7.0  PENTICTON RESPONSIBILITIES 
7.1 Park and Amenity Contribution 

Penticton shall deposit 50% of the Additional Rent received from Trio pursuant to Sections 4.1 and 
4.2 of this Agreement in an interest bearing account that shall be used as a park and amenity 
contribution to: 
(a) purchase additional park land; and/or 
(b) purchase park and waterfront amenities, 
in the City of Penticton as and when determined by Penticton in its sole discretion. 
Penticton will recognize Trio, in a form and manner acceptable to Penticton, as a good community 
partner for their contribution to the purchase of additional park lands or park and waterfront 
amenities.  

8.0 EXTENSION REQUEST 
8.1 First Extension Request 

Trio may, no earlier than two years prior to the end of the Term of this Agreement and no later than 
one year prior to the end of the Term of this Agreement, provide a written request to Penticton for a 
five (5) year extension to the Term.  Upon receiving a written request for a five (5) year extension, 
Penticton may enter into discussions with Trio for an extension of the Term and may grant the 5 
year extension, subject to Penticton determining and being satisfied at that time, in its sole 
discretion, with the following: 
(a) Trio has duly and punctually performed the covenants, agreements, conditions and 

provisos of this Agreement on the part of Trio to be performed; 
(b) Trio has satisfactorily operated the Water Park and Boat Trailer Parking lot for every year 

of the Term; 
(c) Trio has improved and maintained the Leased Lands to a standard acceptable to 

Penticton; 
(d) Trio has completed the initial capital expenditures required by Sections 13.1 and 13.2 of 

this Agreement; 
(e) Trio has completed the capital expenditures to freshen the facilities as noted in Section 

13.3; and 
(f) Agreement by Penticton with Trio’s further proposed capital and operating improvements 

to areas developed by Trio on the Lands. 
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8.2 Second Extension Request 

If Penticton grants the 5 year extension in Section 8.1 above, Trio may, no earlier than two years 
prior to the end of the first five year extension and no later than one year prior to the end of the first 
five year extension, provide a written request to Penticton for a second 5 year extension to the 
Term of this Agreement.  Upon receiving a written request for a second five year extension, 
Penticton may enter into discussions with Trio and may grant the five (5) year extension to Trio, 
subject to Penticton determining and being satisfied at that time in its sole discretion of the same 
factors as are set out in Section 8.1 above. 

9.0 CONDITIONS PRECEDENT 
9.1 Penticton Conditions Precedent 

Penticton and Trio agree that the obligations of Penticton herein are subject to the following 
conditions being satisfied on or prior to the date identified for each item or prior to the start of 
construction by Trio, which ever shall occur first: 

 
(a) By MarchJune 1st, 20176, the Penticton must receive from Trio and acknowledge in writing 

receipt of a detailed financing plan from Trio.  The plan must contains details showing 
approved financing sufficient to pay for all aspects of the capital expenditures set out in 
Section 13 and approved financing to cover the operating expenses associated with the 
first two years of operation.  

(b) By July April 1st, 20176 Penticton approving in writing the detailed financing plan submitted 
by Trio. 

(c) By July May 15, 20176 Trio must provide Penticton with a written copy of its lender’s loan 
commitment, including full particulars sufficient in the opinion of Penticton to meet the 
financial requirements of Trio contained in its detailed financial plan set out in Section 
9.1(a) above. 

(d) By August June 1, 20176 Penticton approving in writing the lender’s loan commitment.  
These conditions are for the sole benefit of Penticton.  If Penticton wishes to waive any of these 
conditions or declare them fulfilled, then Penticton will do so by giving written notice (the “Notice”) 
to Trio on or prior to the date indicated for each item or prior to the start of construction by Trio, 
which ever shall occur first.  If the Notice is not given, then this Agreement is terminated and 
neither party will have any further obligations under this Agreement. 

9.2  Trio Conditions Precedent 
Penticton and Trio agree that the obligations of Trio herein are subject to the following conditions 
being satisfied on or prior to the date identified for each item or prior to the start of construction by 
Trio, which ever shall occur first: 
 
(a) By July May 10, 20176 Trio must have received lender’s loan commitment for financing.  

 
These conditions are for the sole benefit of Trio.  If Trio wishes to waive any of these conditions or 
declare them fulfilled, then Trio will do so by giving written notice (the “Notice”) to Penticton on or 
prior to the date indicated for each item or prior to the start of construction by Trio, which ever shall 
occur first.  If the Notice is not given, then this Agreement is terminated and neither party will have 
any further obligations under this Agreement. 
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9.3 Penticton Non-Revocation of Acceptance  
 In consideration of the non-refundable payment of $10.00, by Trio to Penticton, receipt of which is 
acknowledged, Penticton agrees not to revoke its acceptance of the terms of this Agreement while 
this Agreement remains subject to the condition precedent of Trio contained in Section 9.2 of this 
Agreement. 

9.4 Trio Non-Revocation of Acceptance 
 In consideration of the non-refundable payment of $10.00 by Penticton to Trio, receipt of which is 
acknowledged, Trio agrees not to revoke its acceptance of the terms of this Agreement while this 
Agreement remains subject to the condition precedent of Penticton contained in Section 9.1 of this 
Agreement. 

9.5 Creation of Lease 
Upon the conditions precedent in favour of Penticton set out in Section 9.1 above and the 
conditions precedent in favour of Trio set out in Section 9.2 above, all being satisfied or waived by 
the applicable party, a lease of the Leased lands shall come into existence on the terms and 
conditions set out in the Agreement, mutatis mutandis. 

10.0 WATER PARK DESIGN, CONSTRUCTION AND OPERATION 
10.1  Construction of Water Park 

On or before May 1, 20187 Trio shall construct on Area A and Area D as depicted in Schedule “A” 
attached hereto of the Leased Lands, but excluding the replacement Boat/Trailer Parking Lot to be 
constructed in the eastern-most portion of Area A, a Water Park with the following: 
(a) A minimum of 4 large slides; 
(b) A children’s slide area; 
(c) An aqua play facility; 
(d) A food and beverage concession utilizing the current concession and washroom structure 

on Area A accessible to the public from outside without having to gain access through the 
Water Park; 

(e) Between May 1 20198 and May 1 20276,Trio shall construct on Area A as depicted in 
Schedule “A” attached hereto of the Leased Lands one or more additional attractions. 

The completed Water Park shall reasonably appear as depicted in the Architectural Concept 
Drawings of the Water Park attached as Schedule “D” to this Agreement. 
Construction on the Waterpark cannot start until after the Commencement Date.  
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10.2 Design of Water Park 

Prior to the construction of the Water Park and after the completion of their own due diligence, Trio 
shall deliver to Penticton such drawings, elevations (where applicable), specifications (including the 
materials to be used), locations (where applicable), and decoration and designs of the Water Park 
more or less as depicted on Schedule “D”, including effective and esthetically attractive perimeter 
fencing, for Penticton’s approval which approval Penticton agrees not to unreasonably withhold.  
Upon receipt of Penticton’s approval, after securing a building permit and all other approvals 
necessary from applicable authorities and Penticton acknowledging full and sufficient receipt of the 
Letter of Credit noted in Section 14.2,Trio shall construct the Water Park, expeditiously and in 
good, workmanlike manner and in substantial accordance with the drawings, elevations, 
specifications (including the materials to be used), location on the Leased Lands and decoration 
and design, all upon which the issuance of the building permits and other approvals are based.  
Any changes to the drawings, specifications, locations, exterior decoration, design or exterior 
appearance of the buildings or improvements to be constructed as part of the Water Park on the 
Leased Lands must be first approved by Penticton and thereafter by any other relevant statutory 
authority. 

10.3  Operation of Water Park 
On or before May 15, 20187 Trio shall begin operating the Water Park and shall operate the Water 
Park until at least September 15, 2017, and every year thereafter for the Term shall operate and 
maintain the Water Park at least between May 15th and September 15th of each year and beyond 
these minimum dates as demand suggests. 
The Water Park is to be marketed in accordance with the Marketing Plan attached hereto as 
Schedule “JI” and as modified by the updated 5 Year Marketing Plan as noted in Section 6.3. 
The Water Park is to be operated in accordance with the Operating Plan attached hereto as 
Schedule “IH” and as modified by the updated 5 Year Operating Plan as noted in Section 6.4 

10.4 Costs of Design, Construction and Operation for the Water Park 
Trio shall pay all costs associated with the design, construction and operation of the Water Park 
referred to in Sections 10.1, 10.2 and 10.3 herein. 

10.5 Use of Existing Washroom/ Change Room/ Concession 
Penticton and its invitees shall have the continued and unimpeded use of the existing 
washroom/change room and food and beverage concession building and surrounding grounds 
located in Area A of Schedule “A” attached hereto of the Leased Lands until the Washroom/ 
Change Room described in Section 12.0 has been constructed, accepted by the City and is 
operational.  

10.6 Use of Newly Constructed Washroom/ Change Room 
Penticton and its invitees shall have continued and unimpeded use for the Term of the Agreement 
of the newly constructed Washroom / Change Room described in Section 12.0. 

11.0 BOAT/TRAILER PARKING LOT DESIGN CONSTRUCTION AND OPERATION 
11.1  Construction of Boat/Trailer Parking Lot 

On or before May 1, 20187,Trio shall construct within the eastern-most portions of Area A as 
depicted in Schedule “A” attached hereto of the Leased Lands a Boat/Trailer Parking Lot in 
replacement of the existing trailer parking in Area D as depicted in Schedule “A” attached hereto 
the Leased Lands. 
The completed Boat/Trailer Parking Lot shall reasonably appear as depicted in the Architectural 
Concept Drawings of the Boat/Trailer Parking Lot attached as Schedule “E” to this Agreement. 
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11.2 Design of Boat/Trailer Parking Lot 

Prior to the construction of the Water Park and Boat/Trailer Parking Lot and after the completion of 
their own due diligence, Trio shall deliver to Penticton such drawings, elevations (where 
applicable), specifications (including the materials to be used), locations (where applicable), and 
decoration and designs of the Boat/Trailer Parking Lot more or less as depicted on Schedule “E” 
and able to accommodate turning and backing movements of trucks with boat trailers for 
Penticton’s approval which approval Penticton agrees not to unreasonably withhold.  Upon receipt 
of Penticton’s approval, after securing a building permit and all other approvals necessary from 
applicable authorities and Penticton acknowledging full and sufficient receipt of the Letter of Credit 
noted in Section 14.2,Trio shall construct the Boat/Trailer Parking Lot, expeditiously and in good, 
workmanlike manner and in substantial accordance with the drawings, elevations, specifications 
(including the materials to be used), location on the premises and decoration and design, all upon 
which the issuance of the building permits and other approvals are based.  Any changes to the 
drawings, specifications, locations, exterior decoration, design or appearance of the improvements 
to be constructed as part of the Boat/Trailer Parking Lot on the Leased Lands must be first 
approved by Penticton and thereafter by any other relevant statutory authority. 

11.3  Operation of Boat/Trailer Parking Lot 
Trio shall operate and maintain the Boat/Trailer Parking Lot for the Term of the Agreement and 
retain all revenues derived from May 1, 20187 to September 30, 20287.  After September 30, 
20287, shall pay the City Additional Rent for the Boat Trailer Parking area as noted in Section 4.2.  
The Boat/Trailer Parking Lot is to be marketed in accordance with the Marketing Plan attached 
hereto as Schedule “JI” and as modified by the updated 5 Year Marketing Plan as noted in Section 
6.3. 
The Boat/Trailer Parking Lot is to be operated in accordance with the Operating Plan attached 
hereto as Schedule “IH” and as modified by the updated 5 Year Operating Plan as noted in Section 
6.4 

11.4 Costs of Design, Construction and Operation for Boat/Trailer Parking Lot 
Trio shall pay all costs associated with the design, construction, operation and maintenance of the 
Boat/Trailer Parking Lot referred to in Sections 11.1, 11.2 and 11.3 herein for the Term of the 
Agreement. 

12.0 SPLASH PAD, AND WASHROOM/CHANGE ROOM AND DRAGON BOAT CLUB HOUSE 
DESIGN CONSTRUCTION AND OPERATION 

12.1  Construction of Splash Pad, and Washroom/Change Room and Dragon Boat Club House 
(a) On or before May December 31, 2017, Trio shall re-construct on an area to be determined 

by Penticton outside of the Leased Lands a replacement splash pad to the same or better 
standard and quality as the one currently located within the Leased Lands and which shall 
reasonably appear as depicted in the Architectural Concept Drawings of the Splash Pad 
attached as Schedule “F” to this Agreement and as approved by Penticton. The 
replacement splash pad must be constructed, operational and approved by Penticton prior 
to the existing splash pad is taken out of service; and  
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(b) On or before May December 31, 2017, Trio shall construct on an area to be determined by 
Penticton either inside or outside the Leased Lands a replacement washroom/change 
room to the same or better standard and quality as the one currently located within the 
Leased Lands and which shall reasonably appear as depicted in the Architectural Concept 
Drawings of the Washroom/Change Room attached as Schedule “G” to this Agreement 
and as approved by Penticton.  Such replacement washroom/change room shall be 
accessible to the public without having to gain access through the Water Park. The 
replacement washroom/change room must be constructed, operational and approved by 
Penticton prior to the existing washroom/change room is taken out of service; and 

(c) On or before December 31, 2017, Trio shall construct on an area to be determined by 
Penticton inside the Leased Lands a replacement dragon boat club house to a better 
standard and quality as the one currently located within the Leased Lands accessible from 
outside of the Leased Lands and including boat storage space and office space and which 
shall reasonably appear as depicted in the Architectural Concept Drawings of the Dragon 
Boat Club House attached as Schedule “H” to this Agreement and as approved by 
Penticton and the Dragon Boat Club.  The replacement dragon boat club house must be 
constructed, operational and approved by Penticton prior to the existing dragon boat club 
house is taken out of service. 

12.2 Design of Splash Pad and Washroom/Change Room 
Prior to the construction of the Splash Pad, and Washroom/ Change Room and Dragon Boat Club 
House, after the completion of their own due diligence and after meeting with the local Rotary Club 
to discuss the reconstruction of the Splash Pad and with the Dragon Boat Society to discuss the 
relocation of their boat storage shed, Trio shall deliver to Penticton such drawings, elevations 
(where applicable), specifications (including the materials to be used), locations (where applicable), 
and decoration and designs of the Splash Pad, and Washroom/Change Room and Dragon Boat 
Club House more or less as depicted on Schedule “F”, and “G” and “H”  for Penticton’s approval 
which approval Penticton agrees not to unreasonably withhold. The Washroom/Change Room 
shall be configured so as to be accessible to the public without having to gain access through the 
Water Park. The Dragon Boat Club House Washroom Change Room design shall also involve 
discussions with the Dragon Boat Society and shall accommodate the Dragon Boat storage area 
and office space to meet their needs.  Upon receipt of Penticton’s approval, after securing a 
building permit and all other approvals necessary from applicable authorities and Penticton 
acknowledging full and sufficient receipt of the Letter of Credit noted in Section 14.2,Trio shall 
construct the Splash Pad, and Washroom/Change Room and Dragon Boat Club House, 
expeditiously and in good, workmanlike manner and in substantial accordance with the drawings, 
elevations, specifications (including the materials to be used), location and decoration and design, 
all upon which the issuance of the building permits and other approvals are based.  Any changes to 
the drawings, specifications, locations, exterior decoration, design or exterior appearance of the 
buildings and improvements to be constructed for or in connection with the Splash Pad and the 
Washroom/Change Room must be first approved by Penticton and thereafter by any other relevant 
statutory authority.  

12.3  Operation of Splash Pad, and Washroom/Change Room and Dragon Boat Club House 
Penticton shall maintain operation of the Splash Pad and Washroom/Change Room once 
completed unless the Washroom/Change Room is located within Area A in which case Trio shall 
do so at their cost and shall allow Penticton and its invitees full access to the Washroom/Change 
Room and for a minimum of the equivalent days and hours that washrooms in Penticton parks are 
open to the public. Trio shall operate the Dragon Boat Club House and grant the Dragon Boat 
Society access at all times.   
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12.4 Costs of Design, Construction and Operation of Splash Pad, and Washroom/Change Room 
and Dragon Boat Club House 
Trio shall pay all costs associated with the design and construction of the Splash Pad, and the 
Washroom/ Change Room and Dragon Boat Club House referred to in Sections 12.1 and 12.2 
herein.  Penticton shall pay all costs associated with the operation of the Splash Pad and 
Washroom/Change Room referred to in Section 12.3 herein where such facilities are located 
outside of Area A.  Should the Washroom/Change Room be located within Area A Trio shall pay 
the costs associated with the operation. Trio shall pay all costs of Operation of the Dragon Boat 
Club House referred to in Section 12.3. 

13.0 CAPITAL EXPENDITURES 
13.1 Water Park 

Trio shall invest and expend not less than TWO MILLION TWO HUNDRED THOUSAND 
($2,200,000.00) for the construction of the Water Park referred to in Section 10.1 of this 
Agreement, in accordance with the determination of the quantity surveyor in Section 14.2 of this 
Agreement. 

13.2 Boat/Trailer Parking Lot 
Trio shall invest and expend not less than THREE HUNDRED THOUSAND ($300,000.00) for the 
construction of the Boat/Trailer Parking Lot construction referred to in Section 11.1 of this 
Agreement, in accordance with the determination of the quantity surveyor in Section 14.2 of this 
Agreement. 

13.3 Additional Capital Expenditures 
Throughout the Term of this Agreement Trio shall make sufficient capital investments to freshen up 
the facilities and create new attractions. 

14.0 GENERAL CONSTRUCTION PROVISIONS 
14.1 Fire and Liability Insurance During Construction 
 Trio shall effect or cause all of its contractors and sub-contractors to effect prior to the 

commencement of any construction whatsoever on the Lands and including, without limiting the 
generality of the foregoing, the construction as referred to in Sections 10.1, 11.1 and 12.1 herein 
and shall maintain and keep in force until the insurance required under Sections 22.1, 22.2, 22.3, 
22.4 and 22.5 herein shall be effected, insurance: 
(a) protecting both Trio and Penticton and Penticton’s servants and agents (without any rights 

of cross-claim or subrogation against Penticton) against claims for personal injury, death, 
or property damage or other third party or public liability claims arising from any accident 
or occurrence upon, in, or about the Leased Lands and from any cause, including the risk 
occasioned by the construction of the improvements, and to any amount reasonably 
satisfactory to Penticton, for any personal injury, death, property, or other claims in respect 
of any one accident or occurrence; 
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(b) protecting both Trio and Penticton and Penticton’s servants and agents from loss or 
damage (without any rights of cross-claim or subrogation against Penticton), to the 
improvements, equipment, building materials on the Lands from time to time both during 
and after construction, (but which may be by policies effected from time to time covering 
the risk during different phases of construction of the improvements) against fire, 
earthquake and all other perils from time to time customarily included in the usual all risk 
builders’ form of policy applicable to similar properties under construction and effective in 
the Province of British Columbia by prudent owners, and such other perils as Penticton 
may reasonably require to be insured against the full insurable value thereof at all times 
and in any event the amount sufficient to prevent Penticton or Trio being deemed co-
insurer. 

14.2 Quantity Surveyor and Letter of Credit 
No less than 60 days prior to the commencement of construction as referred to in Sections 10.1, 
11.1 and 12.1 of this Agreement, Trio shall provide all plans of the proposed works to Penticton. 
Penticton shall engage Spiegel Skillen Quantity Surveyors or another quantity surveyor as 
determined by Penticton, at Penticton’s sole cost, to estimate the cost of the proposed work. Trio 
shall then provide Penticton with an irrevocable letter of credit, in a form acceptable to Penticton, 
drawn on a Canadian Schedule I chartered bank or a British Columbia credit union regulated under 
the laws of the Province of British Columbia in the amount of the Spiegel Skillen estimate.  The 
letter of credit shall form security against default by Trio under the terms of this Agreement and/or 
Lease Lands and Penticton will have the ability to draw on the letter of credit in the following 
events: 
(a) a lien is filed on the Leased Lands that Trio does not discharge within 30 days written 

notice from Penticton to do so; 
(b) construction ceases on the Lands or is reduced to such a level that in the opinion of 

Penticton’, acting reasonably, Trio will be unable to meet the timelines established in this 
Agreement for the full completion and operation of the intended improvements and 
facilities.   

(c) Trio fails to fully invest and expend the required monetary amounts mandated by Section 
13 of this Agreement as determined by Penticton’s quantity surveyor; or 

(d) Trio is otherwise in default of its obligations under this Agreement. 
Trio may submit multiple letters of credit to Penticton which may be reduced as elements of 
construction are completed. 
The letter of credit shall be renewed 30 days prior to its expiry date unless specified in writing by 
Penticton that it is not required.  In the event that the letter of credit is not renewed within 30 days 
of the expiry date, Penticton will be within its rights to and may draw down on the letter of credit 
and apply the proceeds against the outstanding deficiency/ies. 

14.3 Security 
Any mortgage, encumbrance, charge, pledge or other grant of any security interest of any nature in 
the interest of Trio in the Lands shall be at the sole cost and expense of Trio. Penticton shall not be 
required to mortgage, encumber, change, pledge or otherwise grant any security interest of any 
nature in the Lands. Provided, however, that Penticton shall use reasonable commercial efforts in 
providing Trio’s lender with the security it requires including an assignment of this Agreement and a 
mortgage of the Lease. 
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14.4 Notice of Interest 
Penticton shall register a Notice of Interest under the Builders Lien Act on the Lands.  Trio shall be 
required to disclose in writing to any person they contract with in relation to the Lands the existence 
of the Notice of Interest of Penticton and shall note in all of Trio’s contracts the existence of the 
same. 

14.5 Statutory Declaration of Payment 
Trio shall provide to Penticton a statutory declaration within 15 days of the end of each month so 
long as any aspect of the project is under construction confirming that each contractor, 
subcontractor, workman and material supplier working on or in relation to the Lands have been 
fully paid. 

14.6 Notification of Claims 
Trio shall immediately notify Penticton of any claims of builders’ liens that arise from third parties 
from construction or work performed on or materials supplied to the Lands  

14.7 Utilities, Levelton Reports and Existing Irrigation Lines 
Trio confirms and acknowledges that it is fully aware of the existence and location of the Utilities as 
noted in Schedule “B” and they will not disturb or construct in the area of such Utilities, except to 
the extent permitted by any right of ways or easements and in the case where there are no right of 
ways or easements exist to the extent permitted by the authority having jurisdiction over the Utility 
in question. 
Trio further confirms and acknowledges that it is aware of and has studied the following reports: 
(a) The Levelton Preliminary Geotechnical Assessment Report Skaha Lake Development Lands 

dated August 29, 2012; 
(b) The Levelton Stage 1 Preliminary Site Investigation East Skaha Lake – City Lease Assembly 

Portion of 124 South Beach Drive dated June 2012; 
(c) The Levelton Stage 1 Preliminary Site Investigation East Skaha Lake – City Lots Portion of 

124 South Beach Drive and 3915 Lakeside Road dated June 2012; 
(d) The Levelton Stage 2 Preliminary Site Investigation 124 South Beach Drive dated April 2013; 

and 
(e) The Levelton Hazardous Materials Management Survey 124 South Beach Drive dated 

October 4, 2012. 
and will incorporate the findings of all of such reports in its planning, design, construction and operation of 
its improvements and operations on the Lands. 
There are irrigation lines located throughout the Lands as noted in Schedule “B” and Trio covenants and 
agrees to work with Penticton and shall install at their cost all required by pass lines and connections to 
ensure that the existing irrigation system continues to operate to the satisfaction of Penticton after the 
construction of the items referred to in Sections 10.1, 11.1 and 12.1 
15.0 EXTENSION OF DEADLINES 
15.1 If Penticton or Trio determines that it will not be possible to meet a deadline set out in this 

Agreement, Penticton or Trio shall notify the other party in writing and provide a date by which the 
respective item can be completed.  The deadline may only be changed upon mutual written 
acceptance of such change. 
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16.0 REPAIRS, MAINTENANCE AND ALTERATIONS 
16.1 Repair and Maintenance 

Trio, at its own expense, will improve, repair and maintain the Lands and all improvements, 
appurtenances and equipment therein and thereon (including, without limitation, repairing and 
maintaining waterslide components and supports , all pumps, plumbing, heating, and electrical 
systems, repairing and maintaining the roof, floors, foundations, bearing beams and the internal 
and external walls including all structural aspects thereof, replacing all broken windows and 
maintaining the landscaping of the Lands, excepting from such standard of repair and 
maintenance, reasonable wear and tear to the extent only that such reasonable wear and tear is 
not inconsistent with maintenance in good order and condition of the Lands generally.  In this 
Section 16.1, "repair" will include replacement and renewals when necessary. Trio will be 
responsible for all damage or destruction to the Lands and for promptly complying with all requests 
or orders of any applicable government authority with respect to upgrading of the Lands and for the 
investigation and remediation of any Hazardous Substance in, under or affecting the Lands . 

16.2 Inspection and emergencies 
Penticton, by its representatives may enter upon the Lands at all reasonable times and during any 
emergency to inspect the state of repair and maintenance. 

16.3 Utilities 
Trio shall at all times during the Term allow the unobstructed and unrestricted access to the Utilities 
as shown on Schedule “B” to Penticton or to the applicable right of way or easement holder to 
undertake maintenance, repair and/or replacement of such Utilities, whether held by or for the 
benefit of Penticton or otherwise. 

16.4 Repairs by designated trades people 
Trio, when necessary and whether upon receipt of notice from Penticton or not, will effect and pay 
for maintenance and repairs for which it is responsible and in so doing will use appropriated 
ticketed subcontractors, contractors and trades people. 

16.5 Repair according to notice 
Without restricting the generality of Section 16.4, Trio, promptly upon notice by Penticton, will make 
and do all repairs and maintenance for which it is responsible in a good and workmanlike manner. 
If Trio fails to repair or maintain within what Penticton considers to be a reasonable time, then 
Penticton may cause such repairs and maintenance to be undertaken (and may cause its 
representatives to enter on the Lands for such purpose). Should Penticton deem it necessary to 
undertake such repairs or maintenance, then Trio will pay to Penticton a fee for supervision for 
carrying out Trio's obligations an amount equal to ten percent (10%) of the cost of repairs or 
maintenance carried out by Penticton, which amount will be in addition to the cost of such repairs 
or maintenance. 

16.6 Alterations 
Notwithstanding anything to the contrary in this Agreement  Trio will not make to or erect in the 
Lands any installations, alterations, additions or partitions without having received the prior written 
approval of Penticton to the plans and specifications and any variations or amendments thereof, 
such approval not to be unreasonably withheld, and all necessary approvals of any relevant 
statutory authority. 
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16.7 Construction and alteration 
Trio will construct any such installations, alterations, additions and partitions only in accordance 
with the approved plans and specifications and in a good and workmanlike manner and will 
proceed diligently to completion.  All such construction will be as contemplated in this Agreement. 
Trio will pay for all expenses incurred for labor performed upon, and materials incorporated into, 
the Lands for which it is responsible as same fall due. 

16.8 Repair and maintenance by Penticton 
Penticton shall not be obliged to furnish any services or facilities or to make repairs, replacements 
or alterations in or to the Lands.  Trio hereby assumes the full and sole responsibility for the 
condition, operation, repair, replacement and maintenance of the Lands. 

16.9  Maintenance by Trio  
Trio covenants and agrees at its own expense to maintain the Lands and all improvements, 
appurtenances and equipment therein or thereon in accordance with all applicable building codes, 
bylaws, the laws and regulations of Canada, the laws and regulations of British Columbia and 
manufacturers specifications and using fully trained personnel. Trio further covenants and agrees 
to promptly comply with all reasonable concerns and recommendations which Penticton may 
provide, but is under no obligation to do so, to Trio in writing to ensure the safety and health of the 
customers of the Water Park and related facilities as well as the aesthetic appearance of the 
Lands. 

16.10 Inspection by Penticton 
Notwithstanding any other provisions of this Agreement and without limiting the rights and powers 
that Penticton may exercise under the bylaws of the Corporation of the City of Penticton, Penticton 
will at any time, on 24 hours written notice to Trio, be granted access to the Lands and Penticton 
may inspect the for safety and health-related issues and using its own personnel or experts of its 
own choosing. Provided, however, that the inspection shall be conducted in such a manner as to 
interfere with the business of Trio as little as is possible. 

17.0 SURRENDER AND CONDITION OF LEASED LANDS AND LICENCED LANDS  
17.1 Surrender 

Subject to any contrary term in this Agreement, upon any termination of the this Agreement or the 
Lease prior to the end of the Term, Trio will surrender to Penticton possession of the Leased Lands 
and fixtures and improvements therein, all of which will become the property of Penticton without 
any claim by or compensation to Trio, all in good order, condition and repair in accordance with 
Trio's obligation to repair and maintain, and free and clear of all encumbrances and all claims of 
Trio or of any person claiming by or through or under Trio and all the rights of Trio under this 
Agreement will terminate. 

17.2 End of Term Requirements 
At any time between 12 and 18 months prior to the expiration of the Term or any renewal thereof, 
the Penticton will, on 24 hours written notice, be granted access to enable it to extensively inspect 
the Lands and all facilities thereon to the extent the Penticton requires, using its own personnel or 
experts of its own choosing.  Penticton shall then provide the Trio with written notice, not later than 
6 months prior to the expiration of the Term or any renewal thereof, to Trio to remove all structures, 
improvements and fixtures on the Lands excepting only those designated to remain at the end of 
the Term or any renewal thereof as are set out in Penticton’s notification to Trio , and to otherwise 
restore the Lands to a landscaped condition similar to the condition of the Lands at the 
commencement of the Term, all at the sole cost and expense of Trio. 
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18.0 QUALITY AND USE OF THE LANDS  
18.1 Quality of Lands 

Trio has inspected the Lands prior to execution of this Agreement and acknowledges that it is 
leasing the same respectively on a “where is, as is” basis in accordance with the provisions of this 
Agreement. Trio specifically acknowledges that Penticton has made no representations, 
agreements or warranties with respect to the Lands as to their fitness respectively for the uses 
referred to in Sections 10.1, 10.3, 11.1, 11.3, 12.1 and 12.3 of this Agreement. 

18.2 Trio shall not use the Lands and all improvements thereon other than for the operation of the 
following: 

 
(a) Water Park; and 
(b) Boat/Trailer Parking Lot. 
without the consent in writing from Penticton, which consent may be arbitrarily withheld in the sole 
discretion of Penticton. 
 

18.3  No Nuisance or Waste 
 

At no time during the Term will Trio carry on or permit or suffer to be carried on in or from the 
Lands or elsewhere surrounding the same anything which is noxious or offensive or which would 
constitute a public or private nuisance. Trio will not cause any waste or damage to the Lands.  

 
18.4 Signs 
 

Trio will not erect, paint, display, place, affix or maintain or permit to be erected, painted, displayed, 
placed, affixed or maintained any sign, decoration, picture, lettering, symbol or notice of any nature 
or kind whatsoever (herein called “Signs”) either on the walls, fences or structures on the Leased 
Lands that can be viewed from off such premises unless it is in conformance with City of Penticton 
Sign Regulation Bylaw 2013-17 as amended from time to time and with the written mutual 
agreement of Penticton and Trio.  Trio will cause any Signs to be maintained in a proper state of 
repair and will indemnify and save harmless Penticton from all personal injuries or property 
damage or loss to any person caused by the existence of any such Signs. 
 

18.5 Suppression of Weeds 
 

Trio will keep the Lands clean, landscaped and free from noxious weeds and brush growth at its 
expense. 
 

18.6 Contour of the Lands 
 

Trio shall not deposit on the Lands any earth, fill or other material for the purpose of filling in or 
raising the level of any part of the Lands or take any steps whatsoever to change the contour of the 
either of such premises without the prior written consent of Penticton, such consent not to be 
unreasonably withheld. 
 

18.7 Conditions of Premises 
 

Trio will not permit the Lands to become untidy or unsightly and will not permit waste or refuse to 
accumulate therein. 
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18.8 Garbage and Recycling 
 

Trio will be responsible for ensuring that the areas around all garbage and recycling bins on the 
Lands are kept neat and tidy at all times. 
 

18.9 Service and Training 
Trio shall throughout the Term provide employees, agents and any sub-tenant of Trio with the level 
of training required, reasonably considering the position to be filed by the employee, agent or sub-
tenant, to maintain and operate the Water Park and Boat/Trailer Parking Lot and to assist the 
clientele and visitors to these facilities and the boating public in a safe, effective, responsive and 
courteous manner. Trio shall keep records of such training and those records will be made 
available upon request for inspection by Penticton. 

19.0 ASSIGNING AND SUB-LETTING 
19.1 Assigning and sub-letting Leased Lands 

Trio shall not assign, sub-let or part with possession of the whole or any part of the Leased Lands 
for the whole or any part of the Term, unless the assignment, sub-let or parting with possession is 
mutually agreed to in writing by Penticton and Trio.  Such consent may not be unreasonably 
withheld provided the assignee, transferee or sub licensee agrees to assume Trio’s obligations 
under this Agreement and Penticton is reasonably assured the assignee, transferee or sub 
licensee is of good character and has the business and financial ability to manage and operate all 
components of Trio’s planned operation addressed in this Agreement.  No assignment, sub-letting 
or parting with possession of the whole or any part of the Leased Lands shall extend beyond the 
Term of this Agreement or any exercised renewal thereof at the time of such assignment, sub-
letting or parting with possession. Provided, however, that Penticton will reasonably co-operate 
with Trio and its bank to allow the bank to take security including a mortgage over Trio’s interest in 
this Agreement or in the Lease.  Subject to the provisions of Section 19.3 below, any sale or 
transfer of Trio’s interest under this Agreement or the Lease pursuant to the security of Trio’s bank 
shall require written mutual agreement between Penticton and the bank. 

19.2 Default of Trio’s Bank Financing 
If in the event of default by Trio under Trio’s bank financing secured in any way against Trio’s 
interests in the Lands, the applicable bank shall continue to operate the facilities located on the 
Lands in compliance with the term and conditions of this Agreement.  Should the bank not operate 
the facilities located on the Lands for a 24 month period any time after default or within a 36 month 
period after default should the bank not have transferred all of Trio’s businesses conducted on or 
from the Lands together with the then remaining Term of this Agreement and the Lease to a 
replacement tenant mutually agreed to in writing by Penticton and the bank in accordance with 
Section 19.1 hereto, Trio’s rights under this Agreement and the Lease, but none of its outstanding 
obligations hereunder, shall, at the option of Penticton, terminate. 

19.3 Penticton Conveyance 
Should Penticton convey or assign or otherwise divest itself of its interest in the Leased Lands, it 
will be relieved of all obligations under this Agreement and Lease from and after the effective date 
of such conveying, assigning or divesting, save and except for the obligation to account to Trio for 
any monies due and payable to Trio by Penticton pursuant to this Agreement up until the date of 
such conveyance, assignment or divestiture provided however Penticton agrees in the event of 
such conveyance, assignment or divestiture of its interest in the Lands, that a condition of such 
conveyance, assignment or divestiture shall be that the assignee of the interest of Penticton agrees 
to be bound by the terms of this Agreement. 
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19.4 Exclusion Area 
Penticton will not issue an expression of interest, request for proposal or grant any form of license 
or lease for commercial operations related to water or lake activities within the Exclusion Area as 
shown on the plan attached hereto as Schedule “C” until January 1, 2019, save and except any 
existing types of such commercial operations operating prior to the execution of this Agreement 
including temporary or intermittent commercial operations for reoccurring annual or more frequent 
events or commercial operations which occur through 3rd party renters of Penticton park land 
under a rental agreement with Penticton.  For the period January 2, 2019 to January 1, 2024 
Penticton will only use a competitive process to seek expressions of interest, requests for 
proposals or grant any form of license or lease for commercial operations related to water or lake 
activities operating within the Exclusion Area. 

20.0 COMPLIANCE WITH LAWS, 
20.1 Compliance with laws 

Trio, at its own expense, will promptly comply with all applicable requirements of all governmental, 
judicial and administrative authorities which relate, directly or indirectly to the use and occupation 
of the Lands and, without limiting the generality of the foregoing, including, all requirements 
pursuant to the statutes and regulations of the Province of British Columbia, all Environmental 
Laws, all bylaws of the City of Penticton, all applicable building codes and the requirements of all 
building permits issued in connection with the improvement, maintenance and operation of the 
intended facilities on the Lands. 

20.2 Notice of non-compliance 
Trio will deliver promptly to Penticton a copy of any notice, request, order, demand or claim of any 
nature, and any documentation ancillary thereto, pertaining to any actual or alleged failure by Trio 
or others with regard to the Lands to comply with any common law obligation or any applicable 
requirement of any governmental, judicial and or administrative authorities which relate, directly or 
indirectly to the Lands, and including, without limiting the generality of the foregoing, any actual or 
alleged presence or discharge of any Hazardous Substance(s) on, under or affecting the Lands. . 

21.0 LIABILITY AND INDEMNIFICATION 
21.1  Non-Liability of Penticton 

Penticton will not be liable or responsible in any way for any personal injury that may be sustained 
by Trio or any invitee or licensee of Trio, or of any other person who may be upon the Lands or of 
any person who or for any loss of or damage or injury to, property belonging to or in the possession 
of Trio or any invitee or licensee of Trio or any other person, unless caused by gross negligence of 
Penticton or those for whom it is in law responsible, or resulting from a breach of this Agreement. 

21.2  Indemnification of Penticton 
Trio will indemnify and save harmless Penticton, its elected and appointed officials, employees and 
agents from and against any and all liabilities, damages, costs, expenses, causes of actions, 
actions, claims, suits, legal expenses on a solicitor and own client basis and judgments which 
Penticton may incur or suffer or be put to by reason of or in connection with or arising from: 
(a) any breach, violation or non-performance by Trio of any obligation contained in this 

Agreement or Lease to be observed or performed by Trio; 
(b) any damage to the Lands by Trio, or any person claiming through or under Trio, or 

damage to any other property howsoever occasioned by the condition, use, occupation, 
repair or maintenance of the Lands ,unless caused by the gross negligence of Penticton 
or those for whom it is in law responsible, or caused by a breach of this Agreement by 
Penticton; 
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(c) any injury to any person, including death resulting at any time therefrom, occurring in or 
about the Lands unless caused by the gross negligence of Penticton or those for whom it 
is in law responsible, or caused by a breach of this Agreement by Penticton; 

(d) any wrongful act or neglect of Trio, its invitees and licensees, in and about the Lands; 
(e) any request or order made by any government authority requiring investigation or 

remediation of any Hazardous Substance on, under or affecting the Lands unless caused 
by the gross negligence of Penticton or those for whom it is in law responsible, or by a 
breach of this Agreement by Penticton; 

(f) any and all liabilities, claims, damages, costs, loss, suits, or actions of any nature 
whatsoever (including legal fees incurred by Penticton in any related proceedings on a 
solicitor and own client basis) arising out of any release of a Hazardous Substance(s) in 
on or from the Lands or in, on, above or below the surface of the Lands as a result of the 
construction or operation of the Lands or any other activity carried out in, on, above or 
below the Lands  by Trio or its servants, or contractors or any person for whom Trio is in 
law responsible. 

Provided that this indemnity shall be reduced where and to the extent that the same is caused by 
the gross negligence of Penticton or by a breach of this Agreement by Penticton. 
This indemnification provision shall survive any termination or expiration of this Agreement and 
Lease. 

21.3 Indemnification of Trio 
Penticton will indemnify and save harmless Trio, its directors, officers, shareholders, employees 
and agents from and against any and all liabilities, damages, costs, expenses, causes of actions, 
actions, claims, suits and judgments which Trio may incur or suffer or be put to by reason of or in 
connection with or arising from: 
(a) any breach, violation or non-performance by Penticton of any obligation contained in this 

Agreement, or the Lease to be observed or performed by Penticton, excepting those 
obligations Trio is to fulfill on behalf of Penticton under the this Agreement. 

(b) any damage to the Lands caused by Penticton; 
(c) any request or order made by any government authority requiring investigation or 

remediation of any Hazardous Substance on, under or affecting the Lands resulting from 
events prior to January 1, 2017.  

provided that this indemnity shall be reduced where and to the extent that the same is caused by 
the negligence of Trio or those for whom it is responsible, or by a breach of this Agreement by Trio. 
This indemnification provision shall survive any termination or expiration of this Agreement and 
Lease. 

22.0 INSURANCE 
22.1 Trio’s Insurance 

Trio, at its cost, will obtain and keep in force throughout the Term: 
(a) replacement cost fire, earthquake and all other perils insurance, including Penticton as a 

named insured, of all buildings, structures and improvements located and subsequently 
constructed on the Lands, including extended coverage endorsement and water damage 
insurance (including, if applicable, sprinkler leakage) as well as all Trio’s property in or on 
the Lands, including, without limitation, its improvements, furniture, equipment, fittings, 
fixtures and stock-in-trade, in an amount adequate to cover fully any loss that Trio or 
Penticton could sustain.  Such coverage shall include a stated amount co-insurance 
clause; 
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(b) comprehensive general liability insurance (including, without limitation, tenant’s fire, legal 
liability and contractual liability to cover the responsibilities assumed under Section 21 and 
under this Section 22 hereof) against claims for personal injury, death, property loss and 
damage arising out of or in connection with the business activities, use and operations of 
Trio and whether occurring upon or in or about the Lands or as a result of the business 
activities, use and operations conducted therefrom and environmental damage coverage, 
all in an amount of not less than $5,000,000.00 per occurrence or such greater amount as 
Penticton may reasonably require from time to time.  Such coverage shall contain no 
exclusions for host liquor liability; 

(c) boiler and machinery insurance on such boilers and pressure vessels as may be installed 
by, or be under the exclusive control of, Trio on the Lands; 

(d) Trio’s legal liability insurance in such amount as would a prudent tenant carry;  
(e) business interruption insurance; 
(f) amusement and water park operators liability insurance to cover all water park attractions 

and activities and boat/boat trailer parking related operations of Trio including an ICBC 
garage policy coverage and coverage for watercraft in the care, custody and control of 
Trio with limits sufficient to provide coverage for 100% of the values on or off-site from the 
Leased Lands with inclusive limits of not less than $5,000,000 per occurrence; 

(g) environmental impairment liability insurance providing coverage for death, bodily injury, 
property loss and damage, remediation and all other losses arising out of or in connection 
with the business activities, use and occupation of the Lands in an amount of not less 
than $5,000,000 per occurrence; and 

(h) such other insurance or increased insurance coverage as Penticton might reasonably 
require from time to time. 

22.2 Policies 
All insurance required to be maintained by Trio hereunder shall be on terms and with insurers, 
carrying an A or higher rating with A.M. Best or with Standard & Poors, to which Penticton has no 
reasonable objection. Trio shall furnish to Penticton certificates or other evidence acceptable to 
Penticton as to the insurance from time to time required to be effective by Trio and its renewal or 
continuation in force, either by means of a certified copy of the policy or policies of insurance with 
all amendments and endorsements or a certificate from Trio’s insurer which shall provide such 
information as Penticton reasonably requires.  If Trio fails to take out, renew and keep in force such 
insurance Penticton may do so as the agent of Trio and Trio shall repay to Penticton any amounts 
paid by Penticton as premiums forthwith upon demand. 

22.3  Terms of insurance 
Trio will cause each of the policies for the insurance referred to in Section 22.1 to contain an 
undertaking by the insurer(s) to notify Penticton at least thirty (30) days prior to cancellation or any 
other change material to Penticton's interests. The liability policy will include Penticton as an 
additional named insured with a cross-liability clause and shall protect Penticton in respect of 
claims by Trio as if Penticton were separately insured. Trio will cause any insurance policy 
obtained by it pursuant to this Agreement to contain a waiver of subrogation clause in favor of 
Penticton. 
 
 
 
 

- 124 -



In regards to the insurance required pursuant to Section 22.1(a) herein such insurance shall 
provide that any proceeds recoverable in the event of loss shall be payable to Penticton, provided 
however Penticton agrees to make available such proceeds towards the repair or replacement of 
the insured property if this Agreement and Lease are not terminated under any other provision 
hereof. Provided, however, that Trio can make its bank the first loss payee on any policy of 
insurance if required by the terms of a loan form the bank for the purposes of fulfilling its 
obligations under Sections 10.1, 11.1, 12.1, 13.1 and/or 13.2. 
If any of the policies to be obtained by Trio pursuant to its obligations herein contain any co-
insurance clauses, Trio shall maintain at all times a sufficient amount of insurance to meet the 
requirements of such co-insurance clause so as to prevent Penticton or Trio from becoming a co-
insurer under the terms of such policy or policies and to permit full recovery from the insurance in 
the event of loss. 

 
22.4  Release of Penticton from Liability for Insured Loss or Damage 

Trio hereby releases Penticton, its elected and appointed officials, employees and agents from any 
and all liability for loss or damage caused by any of the perils against which Trio shall have insured 
or pursuant to the terms of this Agreement and Lease and is obligated to insure as provided herein. 

22.5 Workers' Compensation Coverage 
At all times during the Term, Trio shall at its own expense procure and carry, or cause to be 
procured and carried and paid for, full workers' compensation coverage in respect of all workmen, 
employees, servants, and others engaged in or upon any work on or in relation to the Lands 
non-payment of which could create a claim of any nature against Penticton or against the Lands, 
this Agreement or the Lease. 

23.0 DAMAGE OR DESTRUCTION 
23.1 Damage to the Lands   

Without qualification for the amount of insurance proceeds, Trio covenants and agrees with 
Penticton that in the event of damage to or partial destruction of leasehold improvements, including 
any buildings or structures, Trio, subject to the regulations and requirements of any governmental 
authority having jurisdiction, shall repair, replace or restore any part of the improvements, buildings 
or structures so destroyed. 

23.2 Without qualification for the amount of insurance proceeds, Trio covenants and agrees with 
Penticton that in the event of complete or substantially complete destruction of the leasehold 
improvements including any buildings and structures, Trio, subject to the regulations and 
requirements of any governmental authority having jurisdiction, shall reconstruct or replace the said 
leasehold improvements including buildings and structures, with replacements and structures 
comparable to those being replaced. 

24.0 QUIET ENJOYMENT 
24.1 Quiet enjoyment 

If Trio duly and punctually pays the Rent and Additional Rent and complies with its obligations 
under this Agreement and the Lease Trio will be entitled to peaceably possess and enjoy the 
Lands as provided herein during the Term without any unreasonable interruption or disturbance 
from Penticton. 
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25.0 PERFORMANCE OF TRIO’S COVENANTS, DEFAULT AND BANKRUPTCY 
25.1 Penticton may perform covenants 

If Trio is in default of any of its obligations under this Agreement or the Lease then Penticton 
without limiting any other remedy which it may have, will have the right to remedy any such default 
and for such purpose may at any time enter upon the Lands. No entry for such purpose will be 
deemed to cause a forfeiture or termination of this Agreement or Lease in order to cure such 
default. Penticton may do such things as are necessary to cure the default and such things as may 
be incidental thereto (including without limitation, the right to make repairs and to expend monies). 
Trio will reimburse and indemnify Penticton for the aggregate of all expenses incurred by Penticton 
in remedying any such default. Penticton will be under no obligation to remedy any default of Trio 
and will not incur any liability to Trio for any action or omission in the course of its remedying or 
attempting to remedy any such default unless such act amounts to intentional misconduct or gross 
negligence on the part of Penticton or a breach of this Agreement by Penticton. 

25.2  Rights of termination 
If and whenever: 
(a) the Lands are not available or in use for any of the purposes herein permitted and 

required continuously during the periods referred to in Sections 10.3, 11.3 and 12.3 herein 
during the Term;  

(b) any Rent or Additional Rent remains unpaid after any of the days on which the same 
ought to have been paid and following five (5) days written notice of non-payment by 
Penticton to Trio; 

(c) Trio has on more than two (2) occasions in any one calendar year of the Term not paid 
Rent or Additional Rent on the day on which same is due; 

(d) there is a breach of any of Trio's obligations under the  this Agreement or Lease (other 
than as set out in the other clauses of this Section 25.2 which is not cured within 15 days 
after delivery of written notice by Penticton to Trio specifying such breach provided that if 
any default of Trio can only be cured by the performance of work or the furnishing of 
materials and if such work cannot reasonably be completed or such materials reasonably 
obtained and utilized within said 15 days, then such default will not be deemed to continue 
if Trio proceeds promptly with such work as may be necessary to cure the default and 
continues diligently to complete such work; 

(e) the Term or any goods and chattels on the Lands or are at any time seized or taken in 
execution or attachment; or 

(f) Trio assigns, sub-lets or parts with possession of the Leased Lands or any part thereof 
without the written mutual consent of Penticton and Trio as required herein; 

(g) if Trio is in breach or default during the Term of any obligation pursuant to this Agreement 
which is not cured in accordance with the terms of the Agreement; 

(h) Trio fails to fully invest and expend the required monetary amounts mandated by Sections 
13.1, 13.2 and 13.3 of this Agreement as determined by Penticton’s quantity surveyor; 

then in any of the said cases (and notwithstanding any prior waiver of a similar or other breach of 
covenant) Penticton, at its option, may (and without prejudice to any other right or remedy it may 
then have or be entitled to) immediately or at any time thereafter and without notice or any form of 
legal process take possession of the Lands or any part thereof in the name of the whole and expel 
Trio and those claiming through or under it and remove its or their effects (forcibly if necessary) 
without being deemed guilty of any manner of trespass, any statute or law to the contrary 
notwithstanding.  
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25.3       Bankruptcy 
If and whenever: 
(a) a receiver, guardian, trustee in bankruptcy or any other similar officer is appointed to take 

charge of all or any substantial part of Trio's property by a court of competent jurisdiction; 
(b) a petition is filed for the re-organization of Trio under any provision of the Bankruptcy Act 

or any law of Canada or any province thereof or of the jurisdiction in which Trio is 
incorporated relating to bankruptcy or insolvency, then in force; 

(c) Trio becomes insolvent; 
(d) Trio files a petition for such re-organization or for arrangements under any provision of the 

Bankruptcy Act or any law of Canada or any province thereof or of the jurisdiction in which 
Trio is incorporated relating to bankruptcy or insolvency then in force and providing a plan 
for a debtor to settle, satisfy or to extend the time for the payment of debts; or 

(e) if any application or petition or certificate or order is made or granted for the winding up or 
dissolution of Trio voluntarily or otherwise; 

then in any of the said cases (and notwithstanding any prior waiver of breach of covenant) 
Penticton, at its option, may (and without prejudice to any other right or remedy it may then have or 
be entitled to) immediately or at any time thereafter and without notice or any form of legal process 
take possession of the Lands or any part thereof in the name of the whole and expel Trio and those 
claiming through or under it and remove its effects (forcibly if necessary) without being deemed 
guilty of any manner of trespass, any statute or law to the contrary notwithstanding.  

25.4 Waiver with respect to re-entry 
Trio hereby waives any present or future requirement that notice of Penticton's intention to re-enter 
be served or that Penticton commence legal proceedings in order to re-enter. 

25.5 Waiver of benefit of legislation and seizure 
Trio irrevocably waives and renounces the benefit of any present or future law taking away or 
diminishing Penticton's privilege on the property of Trio and right of distress and agrees with 
Penticton, notwithstanding any such law, that Penticton may seize and sell all Trio's goods and 
property, whether within the Lands or not, and apply the proceeds of such sale upon Rent and 
Additional Rent and upon the cost of the seizure and sale in the same manner as might have been 
done if such law had not been passed. If Trio vacates the Lands leaving any Rent or Additional 
Rent unpaid, Penticton, in addition to any remedy otherwise provided at law or in equity, may seize 
and sell the goods and chattels of Trio at any place to which Trio or any other person may have 
removed them in the same manner as if such goods and chattels had remained on the Lands. If 
Penticton, being entitled to do so, levies distress against Trio's goods and chattels, Penticton may 
use such force as Penticton may deem necessary for the purpose and for gaining admission to the 
Lands  without Penticton being liable for any loss or damage caused thereby. 
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25.6 Re-entry and damages 
If and whenever Penticton is entitled to re-enter the Lands, or does re-enter the Lands, Penticton 
may either terminate this Agreement and/or Lease by giving written notice of termination to Trio, or 
by posting notice of termination on the Lands , and in such event Trio and or any persons that Trio 
may have sublet to will forthwith vacate and surrender the Lands, or alternatively, Penticton may 
from time to time without terminating Trio's obligations under this Agreement make alterations and 
repairs considered by Penticton necessary to facilitate a further subletting or assignment including 
changing the door locks (without this being deemed to be a termination of the Agreement or 
Lease), and sublet the Lands, or any part thereof as agent of Trio for such term or terms and at 
such rental or rentals and upon such other terms and conditions as Penticton in its reasonable 
discretion considers advisable. Upon such assigning or subletting all rent and other monies 
received by Penticton from assigning or subletting will be applied first to the payment of costs and 
expenses of the assigning or subletting including brokerage fees and solicitors' fees and costs of 
the alterations and repairs, second to the payment of indebtedness other than Rent due hereunder 
from Trio to Penticton and third to the payment of Rent due and unpaid hereunder. The residue, if 
any, will be held by Penticton and applied in payment of future Rent as it becomes due and 
payable. If the rent received from the assigning or subletting during a rental period is less than the 
Rent to be paid during that rental period by Trio, Trio will pay the deficiency to Penticton.  The 
deficiency will be calculated and paid monthly.  No re-entry by Penticton will be construed as an 
election on its part to terminate the Agreement or Lease unless a written notice of that intention is 
given to Trio.  Despite an assignment or subletting without termination, Penticton may elect at any 
time to terminate this Agreement and/or Lease for a previous breach.  If Penticton terminates this 
Agreement and/or Lease for any breach and/or elects to claim damages for such breach, Trio will 
pay to Penticton on demand therefor: 
(a) Rent to the date of termination; 
(b) all additional charges and Additional Rent payable by Trio pursuant to the provisions 

hereof to the date of termination; 
(c) such expenses as Penticton may incur or have incurred in connection with re-entering or 

terminating and assigning or re-letting, collecting sums due or payable by Trio and 
realizing upon assets seized, including brokerage expense, legal fees and disbursements 
determined on a solicitor-client basis, keeping the Lands in good order and repairing and 
maintaining the same, and preparing the Lands for assigning or re-letting; and 

(d) as liquidated damages for the loss of Rent and other income of Penticton expected to be 
derived from this Lease during the period which would have constituted the unexpired 
portion of the Term had it not been terminated, the amount, if any, by which the rental 
value of the Lands for such period established by reference to the terms and provisions of 
this Agreement exceeds the rental value of the Lands for such period established by 
reference to the terms and provisions upon which Penticton assigns or re-lets them, if 
such assignment or re-letting is accomplished within a reasonable time after termination 
of the Agreement and/or Lease and otherwise with reference to all market and other 
relevant circumstances. 

25.7 Remedies of Penticton are cumulative 
The remedies of Penticton in this Agreement and the Lease are cumulative and are in addition to 
any remedies of Penticton at law or in equity. No remedy will be deemed to be exclusive and 
Penticton may from time to time have recourse to one or more of all the available remedies 
specified herein or at law or in equity. 
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25.8 Payment of Penticton Expenses 
If at any time an action is brought where Penticton is otherwise required to employ the services of a 
bailiff, an agent, or its solicitors because of the breach by an act or omission of any covenant 
herein contained on the part of Trio, Trio shall pay to Penticton all expenses incurred by Penticton 
in the enforcement of its rights and remedies hereunder, including Penticton’s administrative costs 
and legal fees on a solicitor and his own client basis in connection therewith, together with interest 
at the Prime Rate plus two percent (2%) per month, calculated monthly, not in advance, from the 
date of demand until paid. 

26.0 ABILITY TO PERFORM 
26.1 Ability to Perform 

Except as herein otherwise expressly provided, if and whenever to the extent that either Penticton 
or Trio shall be prevented, delayed, or restricted in the fulfillment of any of its obligations hereunder 
other than the payment of Rent by reason of civil commotion, warlike operation or like operation, 
invasion, rebellion, hostilities, sabotage, strike, or work stoppage, or being unable to obtain any 
significant and substantial material, service, utility, or labor required to fulfill such obligation, or by 
reason of any statute, law, or regulation of, or inability to obtain any permission from any 
governmental authority having lawful jurisdiction preventing, delaying, or restricting such fulfillment, 
or by reason of other unavoidable occurrence, other than the lack of funds, the time for fulfillment 
of such obligations shall be extended during the period in which such circumstance operates to 
prevent, delay, or restrict the fulfillment thereof, and the other party to the Agreement or Lease 
shall not be entitled to compensation for any inconvenience, nuisance or discomfort thereby 
occasioned but nevertheless in the event the delay for any one occurrence exceeds a period of 
thirty (30) days, the Term of the Agreement and the Lease shall be deemed to be extended for the 
period of such delay without additional payment of Rent payable to Penticton. 

27.0 OVERHOLDING 
27.1 Overholding 

If Trio remains in possession of the Lands after the expiration of the Term and without the 
execution and delivery of a new Agreement and Lease or subject to renewal in accordance with 
Sections 8.1 and 8.2, Penticton may re-enter and take possession of the Lands and remove Trio 
therefrom and Penticton may use such force as it may deem necessary for that purpose without 
being liable in respect thereof or for any loss or damage occasioned thereby. While Trio remains in 
possession of the Lands after the expiration of the Term, the tenancy, in the absence of written 
agreement, will be from month to month only at a Rent equal to two times the Rent payable in 
respect of the rental period immediately preceding expiration of the Term, payable, on a pro-rata 
basis, in advance on the first day of each month and Trio will be subject to all terms of the 
Agreement and Lease, except that the tenancy will be from month to month only and a tenancy 
from year to year will not be created by implication of law or otherwise. 

28.0 INSPECTION SALE AND LEASE  
28.1 Penticton’s sign 

Penticton may, during the last 12 months of the Term, place upon the Lands a notice of reasonable 
dimensions and reasonably placed so as not to interfere with the business of Trio stating that the 
Lands are to be re-let.  

28.2 Inspection 
Penticton or its representatives may exhibit the Lands and at reasonable times to prospective 
tenants during the last twelve (12) months of the Term of this Agreement and the Lease. 
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29.0 LEGAL COSTS & COMMUNICTION TO PUBLIC 
29.1 Legal Costs Associated with This Agreement 

Penticton shall be responsible for paying the first TEN THOUSAND ($10,000.00) in Penticton legal 
fees associated with creating the Term Sheet, this Agreement and the Skaha Marina – Marina 
Development agreement.  Any Penticton legal fees over and above TEN THOUSAND ($10,000.00) 
shall be shared on an equal basis between Penticton and Trio.  

29.2 Communications to the Public 
Penticton and Trio agree that it would be beneficial to work together on communicating the benefits 
of this Agreement to the public and shall work collaboratively in all communications to the public 
about this Agreement. 

30.0 MISCELLANEOUS 
30.1 Waiver 

No waiver of any default will be binding unless acknowledged in writing by Penticton. 
30.2 Condoning 

Any condoning, excusing or overlooking by Penticton of any default by Trio will not operate as a 
waiver of Penticton's rights hereunder in respect of any subsequent default. 

30.3 Severability 
If any provision of this Agreement is found to be illegal or invalid or unenforceable at law it will be 
deemed to be severed from the Agreement and Lease the remaining provisions will continue to 
have full force and effect. 

30.4 Headings 
All headings in this Lease are inserted for convenience of reference only and will not affect the 
construction and interpretation of this Agreement. 

30.5 Representations and entire agreement 
Trio acknowledges and agrees that Penticton has made no representations, covenants, warranties, 
guarantees, promises or agreements (verbal or otherwise) with Trio other than those contained in 
this Agreement with respect to the Leased Lands, that no agreement collateral hereto will be 
binding upon Penticton unless made in writing and signed by Penticton and that this Agreement 
constitutes the entire agreement between Penticton and Trio with respect to the Leased Lands. 

30.6 Notices 
 Any notice or other communication to be given under the provisions of this Agreement by any party 

will be deemed sufficiently given if signed by or on behalf of the party giving such notice and 
delivered or mailed by prepaid registered post (except during mail disruption in which case notice 
will not be deemed to be received until actually received), or telefaxed, as addressed as follows: 
(a) To Penticton at: 

 
171 Main Street 
Penticton, British Columbia 
V2A 5A9 
Attention: Corporate Officer 
Fax No: (250) 490-2402 
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(b) To Trio at: 
 
c/o Pusher Mitchel LLP 
301 – 1665 Ellis Street 
Kelowna, British Columbia 
V1Y 2B3 
Attention: Bradley Cronquist 
Fax No: (250)762-9115 

Any such notice mailed shall be deemed to have been received on the fifth (5th) business day 
following the date of mailing.  Any such notice telefaxed shall be deemed to have been received on 
the first (1st) business day following the date of transmission.  Each of the parties may by notice in 
writing to the other from time to time designate any other address to which the notices may be 
sent.  For the purposes of this Section 30.6 the term “business day” shall mean Monday to Friday 
inclusive of each week, excluding days which are statutory holidays in the Province of British 
Columbia. 

30.7 Time of essence 
Time will be of the essence of this Agreement. 

30.8 Governing Law 
This Agreement and Lease will be construed and governed by the laws of the Province of British 
Columbia. 

31.0 ENVIRONMENTAL MATTERS 
31.1 Hazardous Substance(s) 

Trio covenants with Penticton that if, as a consequence of any release of a Hazardous 
Substance(s) in, on or from the Lands or below the surfaces of either resulting from the 
construction on or the operation of the Lands or any other activity carried out, on or in the vicinity of 
the Lands by Trio or its servants, agents, or contractors or any person for whom Trio is in law 
responsible, any actions required to be taken in order to comply with any Governmental 
Requirement(s) applicable to the presence or removal of any Hazardous Substance(s) on or from 
the Lands (including any Governmental Requirement(s) relating to testing for or identification of 
Hazardous Substance(s)), and if Trio has received notice in writing of such Governmental 
Requirement(s) from the relevant authority or from Penticton, then Trio shall at its expense take 
such action as required by the Governmental Requirement(s) (or alternatively such other action as 
may be acceptable to the relevant authority after discussions with Trio). 

31.2 If Trio fails to take any action required to be taken by Trio pursuant to Section 31.1,Penticton may 
(but shall not be obligated to) take such action after giving five (5) days written notice or lesser 
period of notice in the event of emergency to Trio of its intention to do so, unless within such five 
(5) day period or lesser period in the event of emergency, Trio has taken the required action or has 
commenced in and is continuing diligently to carry out such action, and Penticton shall, for that 
purpose, be permitted to enter the Lands with appropriate equipment. Trio covenants to reimburse 
Penticton for all reasonable costs incurred by Penticton in taking such action pursuant to this 
Section 31.2 within thirty (30) days after receiving from Penticton an invoice and reasonable 
supporting details relating to such costs. 

31.3 Notwithstanding anything herein to the contrary, Penticton acknowledges that Trio will not be 
responsible for any remediation to the Lands in respect of Hazardous Substance(s) documented in 
the Levelton Reports listed in Section 14.7 of this Agreement. 

31.4 Trio waives the requirement, if any, for Penticton to provide a site profile for the Lands under the 
Environmental Management Act, S.B.C. 2003, c. 53 or any regulations pursuant to that Act, as 
amended or replaced from time to time. 
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32.0  PENTICTON AND TRIO ONLY 
It is understood and agreed that nothing contained in this Agreement nor any acts of the parties 
hereto shall be deemed to create any relationship between the said parties, other than the 
relationship of landlord and tenant with respect to this Agreement and Lease. 

33.0 DISPUTE RESOLUTION 
33.1 Dispute Resolution 

Except for the exercise of termination remedies available to Penticton under this Agreement and in 
any subsequent agreements between Penticton and Trio, if the parties to this Agreement are 
unable to agree on the interpretation or application of any provision herein or are unable to resolve 
any other issue in dispute pertaining to this agreement, on notice by either party to the other, the 
parties agree: 
(a) Firstly, to promptly, diligently and in good faith take all reasonable measures to negotiate 

an acceptable resolution to the disagreement in dispute; 
(b) Secondly, if the parties are unable to negotiate a resolution pursuant to Section 33.1 (a) 

above, within 60 days of the notice of dispute or disagreement, to request the assistance 
of a skilled commercial mediator, such mediator to be mutually agreed upon by the parties 
within 30 days of a receipt by a party of written notice requiring the mediation, failing which 
the mediator will be appointed by the British Columbia International Commercial 
Arbitration Centre (BCICAC).  Any mediator selected must be qualified and experienced in 
the subject matter of the Agreement.  Such mediation will be conducted under the 
Commercial Mediation Rules of the BCICAC to resolve a dispute unless otherwise agreed 
by the parties.  If a mediator is appointed under this provision, the mediated negotiations 
will be terminated 60 days after the appointment unless the parties agree otherwise; and 

(c) Thirdly, if the negotiations in Section 33.1 (b) are terminated without resolution, to request 
the assistance of a single arbitrator by consent or if the parties cannot agree on the 
selection of an arbitrator within 30 days, the arbitrator will be appointed pursuant to the 
Commercial Arbitration Act of British Columbia and the decision of the arbitrator will be 
binding on both parties and final. 

33.2 Costs of Dispute Resolution 
The parties agree that each party will bear its own costs and expenses incurred in respect of the 
dispute resolution processes in Section 33.1 above and neither party will seek recovery against the 
other party for any of those costs and expenses. 
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Schedule “A” – Plan for the Lands 
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Schedule “B” – Utilities Plan Electrical 
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Schedule “B” – Utilities Plan Gas 
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Schedule “B” – Utilities Plan Irrigation 
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Schedule “B” – Utilities Plan Sanitary 
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Schedule “B” – Utilities Plan Storm 
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Schedule “B” – Utilities Plan Water 

 

- 139 -



Schedule “C” - Exclusion Area 
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Schedule D - Arch Concept Water Park 
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Schedule F – Architectural Concept Drawings of the Spash Pad 
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Skaha Lake Marina and Waterpark 

3 Skaha Lake Marina and Waterpark 

Key Messages 
 

 a  full-service waterfront destination, the Skaha Lake Marina and Waterpark gives a warm 

welcome to every guest; 

 the Skaha Lake Marina and Waterpark provides excellent service and a safe environment where 

beachfront and water-based activities can be enjoyed and shared with friends and family; 

 the Skaha Lake Marina and Waterpark is a vibrant waterfront property for recreational and 

competitive water-sport enthusiasts; 

 the Skaha Lake Marina and Waterpark invites you to experience a full day of fun, from the beach 

to the water to the patio, in one of the most beautiful settings in the Okanagan; 

 Potential tagline: spend the day at play (at the Skaha Lake Marina and Waterpark). 

Market Reach:  Local 
 
A waterfront city, Skaha Lake is one of two water and beach areas addressing a number of local service 
gaps, with the potential to expand market reach, providing essential services for the following targets: 
 

 boat and equipment owners seeking launch sites and/or storage facilities; 

 recreational water sport enthusiasts requiring rentals, equipment storage, and access to areas 

around Skaha Lake; 

 local families searching for warm weather entertainment options, including waterslides and lake 

activities; 

 nearby residents seeking a new destination restaurant option in the south end of Penticton; 

  local accommodations operators seeking opportunities to create packages and partnerships to 

keep visitors in the area, increasing room nights; 

 local event planners and organizations seeking facilities for festivals and events to draw visitors 

to the region. 

Market Reach:  Regional 
 
The surrounding communities to the south and west – Okanagan Falls, Oliver, Keremeos and Cawston – 
lack the full-service amenities provided by the Skaha Lake Marina and Waterpark, and are all within a 45 
minute drive, which traveler studies show is a minimal barrier to reach a "day tripper" destination. In 
addition, the development of packages to draw regional visitors can extend their stay to a brief getaway, 
filling room nights in the area.  
 
Specifically, regional targets include: 
 

 area boat and equipment owners seeking seasonal launch and storage facilities; 

 those seeking a day-long getaway, with the convenience of a "stay in place" full-service area 

encompassing activities, entertainment and food; 

 travellers to Penticton in search of a one-stop beach destination offering waterfront activity 

options for a multitude of traveler types (see below). 
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4 Skaha Lake Marina and Waterpark 

Market Reach:  Traveler Types | Tourism 
 
As part of its regional destination marketing plan, the Thompson Okanagan Tourism Association has 
adopted the Explorer Quotient model of tourism marketing, based on extensive market research 
conducted both regionally and with the Canadian Tourism Commission. "EQ" marketing is based on 
what kind of experiences a traveler is seeking, based on psychographic and demographic measurements 
including purchasing habits, age and gender, income level, and more. Most destination marketing 
organizations in the Okanagan have adopted EQ marketing, creating the potential for packages that 
include accommodations, culinary tours, adventure and sports travel.  
 
While the home area of a traveler does, to a degree, dictate what experiences they are more likely to 
seek, the more important aspect of EQ marketing is to create an experience that entices a traveler to 
seek out an authentic destination with appropriate activities. 
 
Key external target areas include: 
 

 the Okanagan from the border to Kelowna, expanding on the regional targets; 

 "just over the border" northern Washington communities within a two to five hour driving 

radius, or a 90 minute flight radius; 

 the metro Vancouver, Seattle, and Calgary areas, specifically weekend and extended (long) 

weekend travelers, as well as seasonal summer travelers such as families, and wine and culinary 

travelers drawn by Okanagan wine events or touring packages; 

 Northern Alberta, including oil patch workers seeking a getaway, or a convenient Okanagan 

location to store and then use boating and water sport equipment when visiting the area. 

NOTE:  as marketing expands, special attention must be paid to the addition of WestJet flights into 
Penticton (which began on October 2014), as well as Air North flights servicing Kelowna – Whitehorse 
(currently in service), and airlines servicing the oil patch to Kelowna (currently in service), for potential 
target market expansion and the development of partnerships and/or packages to entice these flyers to 
Penticton. There will be an increased amount of tourists coming into the Penticton region due to a 
favourable current exchange rate. 
 
Traveler Type Markets: EQ  
 
These are traveler types identified by Thompson Okanagan tourism as the most likely travelers to come 
to the South Okanagan: 
 
Free Spirits - this group seeks an experience that is generally close to nature, provides access to outdoor 
activities, and is hassle free, possibly near to amenities such as spas or related activities.  
 
"A thrill-seeking hedonist, travel satisfies an insatiable need for the exciting and the exotic. Free spirits 
like the best of everything and want to be surrounded by others who feel the same way." 
 
Cultural Explorers - this group seeks activity that is authentic to the location (reflecting the history or 
culture), and near cultural activities; note, these activities do not necessarily include structured visual or 
performing arts, but activities that are reflective of a sense of place. 
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5 Skaha Lake Marina and Waterpark 

"Seeking constant opportunities to embrace, discover, and immerse oneself in the entire experience of 
the culture, people and settings of the places visited." 
 
Authentic Experiencers - related to cultural explorers, this group seeks activity that is reflective of the 
location, is not ostentatious, is hassle free, and provides an experience that closely reflects the area. 
 
"Appreciative of the understated beauty of natural and cultural environments, and enjoy using all senses 
when exploring, and getting to know the places visited." 
 
 

MARKETING AND COMMUNICATIONS TACTICS:  Project Announcement 
 
It is critical that the local and regional markets and stakeholders are involved in the initial public 
conversations to generate support and excitement for the Skaha Lake Marina and Waterpark. The focus 
of marketing activities for the project announcement will target citizens of Penticton, particularly the 
residents and neighbourhoods in the South end, as well as regional stakeholders and businesses that 
benefit from the addition of the property to Penticton. 
 
Targets: 
 

 citizens of Penticton and the immediate surrounding areas, including Okanagan Falls, residential 

areas along Skaha Lake, and Kaleden; 

 surrounding businesses that will benefit from economic activity generated by the Skaha Lake 

Marina and Waterpark, including members of the Penticton and Wine Country Chamber of 

Commerce and the Downtown Penticton Association; 

 Regional stakeholders including local governments (City of Penticton, Regional District of the 

South Okanagan), and regional destination marketing (tourism) organizations; 

 Tourism stakeholders, including Tourism Penticton, the Penticton Hospitality Association, area 

winery associations (Naramata Bench, Okanagan Falls, Summerland). 

Tactics: 
 

 to control misinformation, detailed information will be sent to current slip holders, and an invite 

only meeting will be held for this audience; 

 initial press release announcing approval of the project, sent to all Okanagan media, for release 

immediately upon approval of the project; 

 press conference on the project site, tentatively scheduled for June or July 2015; 

 multiple public information forums tentatively scheduled for each month of June 2015/July 2015 

to keep targets informed as the project progresses. 

 

MARKETING AND COMMUNICATIONS TACTICS:  Grand Opening 
 
The "grand opening" of the Skaha Lake Marina and waterpark will be a key component of the marketing 
plan in order to generate excitement, as well as sales for the property as a whole. The grand opening 
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will be a fun, exciting, community-based event showcasing everything the project has to offer. An 
appropriate events plan and budget will be produced. 
 
The targets are similar to those for the initial project announcement, with some expansion, but in this 
case they will be invited to a celebratory event, rather than simply receiving information: 
 

 Citizens of Penticton and the immediate surrounding areas, including Okanagan Falls, residential 

areas along Skaha Lake, Kaleden, Oliver; 

 Surrounding businesses that will benefit from economic activity generated by the Skaha Lake 

Marina and Waterpark, including members of the Penticton and Wine Country Chamber of 

Commerce and the Downtown Penticton Association; 

 Regional stakeholders including local governments (City of Penticton, regional district of the 

South Okanagan), and regional destination marketing (tourism) organizations; 

 Tourism stakeholders, including Tourism Penticton, the Penticton Hospitality Association, area 

winery associations (Naramata Bench, Okanagan Falls, Summerland, Oliver - Osoyoos). 

Tactics: 
 

 Personalized invites to current slip holders; 

 Targeted invitations to business organizations in the South Okanagan for distribution to their 

members; 

 Personal invitations to all members of City Council, including an invitation to the mayor for an 

official opening ceremony, such as a ribbon-cutting; 

 Press invite sent to all Okanagan media; 

 Media kits, including press release, background information, and professional photos prepared 

for on-site media at the event, as well as distribution for absent media, including a digital 

version for website download; 

 Multiple print advertising in South Okanagan outlets as budget allows, including potential pro 

bono advertising from local Penticton papers, including giveaways; 

 Inclusion of event details on all local media events calendars, including Shaw TV and Global TV; 

 Invitation to a select radio outlet (Bell Media) to conduct live radio broadcast during the opening 

event, including giveaways; 
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7 Skaha Lake Marina and Waterpark 

MARKETING AND COMMUNICATIONS TACTICS:  ANNUAL PLAN   
 
A detailed month to month marketing plan will be developed as the project moves forward, with specific 
targets and detailed tactics depending on month-to-month activity, both internally at the Skaha Lake 
Marina and Waterpark, and externally in the region. 
 
The opportunities to promote the facility may range from key points in the development and 
construction, including alerting the media to photo opportunities as the building progresses, to 
partnering with local businesses, such as accommodations and major festivals and events, to create 
enticing promotional opportunities or packages to both engage the local community as well as potential 
visitors. 
 
At a base point, the ongoing annual marketing tactics will include: 
 

 Development and optimization of a comprehensive and mobile friendly website(s) which will 

include mobile friendly booking options; 

 A social media footprint including Facebook, Twitter, and Instagram, to be adjusted as networks 

fluctuate, including a content strategy; 

 Digital ads in targeted, well trafficked websites, including Castanet, Destination BC, large-scale 

accommodation and travel websites; 

 Print advertising in regional and provincial visitor guides as budget allows; 

 Print advertising in local and regional newspapers and publications as budget allows; 

 Print advertising in in-flight magazines servicing Penticton and Kelowna, as budget allows; 

 The development of a standard rack card to be distributed by a provincial racking system (which 

includes parts of Alberta and Washington, as well as specific airports and BC Ferries); a 

distribution plan will be developed for the rack card; 

 The development of a special events plan for peak use months, as well as the shoulder season 

months, to entice guests to visit the campus either for internal special events (such as a wine 

tasting in the restaurant, or a water sports festival), as well as external events that are executed 

by another organization seeking to use the Skaha Marina and Waterpark facilities (such as the 

Penticton Dragon Boat Festival). 
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11 Skaha Lake Marina and Waterpark 

Specific marketing targets: 
 

 Local diners seeking a new lakeside option in Penticton for lunch and dinner; 

 Guests of nearby accommodations that may or may not have their own food services; 

 Wine and food travelers to the Okanagan; 

 Wine tour operators that need access to a restaurant option as part of wine tours in the South 

Okanagan, either as part of a day trip or a longer package. 

Specific tactics: 
 

 Menu preview event prior to the official opening, inviting key food and wine writers and 

bloggers for a sneak preview of the offerings; 

 Specific advertising in regional food and wine publications; 

 The development of special events, particularly in the shoulder and off seasons to attract 

guests; 

 Developing partnerships with festivals and events to offer special themed menu items or other 

enticements to bring festival attendees to the restaurant. 
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12 Skaha Lake Marina and Waterpark 

Skaha Marina and Waterpark: Suggested Marketing 2014 

 

Key Assets  

Logo/Brand Development $1,000.00 

Website  

 Design $2,500.00 

 Programming $2,500.00 

 SEO $500.00 

 Hosting Fees $350.00 

Rack Card  

 Design $500.00 

 Printing $750.00 

 Distribution $1,000.00 

Social Media  

 Facebook $1,000.00 

 Twitter $500.00 

 Instagram $500.00 

Annual Activities  

 Visitor Guide – Penticton $800.00 

 Visitor Guide – Summerland $300.00 

 Visitor Guide – Oliver $300.00 

 TOTA Experiences Guide $1,000.00 

 Air North In Flight Magazine $1,000.00 

Memberships  

 Tourism Penticton $500.00 

 Penticton Chamber of Commerce $300.00 

 Other $200.00 

  

Project Announcement: June 2015  

Press Release $325.00 

Open House $1,500.00 

Advertising  

 Print $1,500.00 

 Radio $750.00 

 Digital $100.00 

  

Grand Opening  

Open House  

 Catering $1,500.00 

 Entertainment $500.00 

 On-site radio $500.00 

 Signage $100.00 

 Staffing $500.00 

 Equipment $1,000.00 

Advertising  

 Print $2,500.00 

 Radio $1,000.00 

 Digital $150.00 

Printing  

 Invitations $250.00 

 Mailing $100.00 

 Media Kits $750.00 
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Schedule “KJ” – City of Penticton Council Resolution 
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Council Report   
 

 

Attachment “C” – Summary of Trio’s Public Engagement Sessions 

Date of 
Meeting 

Location of 
Meeting 

Group met 
with 

Number of 
people in 
attendance 

Nature of 
questions asked 

Overall feeling 
of the group 
toward the 
project 

May 22nd, 
2015 

City Hall – 
Committee 
Room B 

Waterfront 
Enhancement 
Committee 

10 Is there going to 
be 
accommodation 
available? What 
are the timelines? 
Is the beach still 
available for 
public use? Will 
the boat launch 
still be public? 
How is the 
SplashPad being 
relocated? Have 
we been in 
conversation with 
the Dragon 
Boaters? 
 
 
 
 

Positive – 
input that 
there would 
be a further 
discussion 
with regards 
to design that 
they could be 
aware of and 
involved with 

May 27th, 
2015 

City Hall Tourism 
Penticton 

12 Similar to above. 
Would there be 
the possibility of 
relocating the 
boat launch to the 
other side of the 
marina? Is the 
area around the 
marina open at all 
times? 

Very very 
positive.  

June 3rd, 2015 533 Vees Dr Penticton 
Chamber of 
Commerce 

10 Similar to above. 
Would there be 
accommodation 
in the 
restaurant/marina 
building? 

Very positive 

June 3rd, 2015 Days Inn 
Conference 
Centre 

Penticton 
Rotary Club 

80 The Rotary Club 
did not allow for 
any questions or 
comments to be 
made. 

None Provided 
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June 3rd, 2015 Skaha Lake 
Marina 

Penticton 
Western News 

1 What are our 
plans for the 
area? What is 
happening to the 
docks? What will 
the restaurant 
menu be like? 
What will access 
to the restaurant 
be like in terms of 
parking for 
vehicles and 
boats? 

Positive 

June 6th, 2015 200 Block of 
Main Street 

Visitors of the 
Penticton 
Community 
Market 

200+ What is the time 
frame? What will 
be the effect on 
environment? 
Will the 
waterpark be 
public or private? 
What will the 
admission costs 
be? Will there be 
more boat slips at 
the marina? What 
is the pricing to 
rent a boat slip? 

Excitement, 
this is 
something 
that the 
community 
really needs. 

June 9th, 2015 
 

 

2965 S Main 
Street 

Penticton 
Seniors Center 

25 Time frame, how 
much park land 
will be lost 

Excitement 
will be great 
for tourists 
and 
grandchildren.  

June 9th, 2015 Skaha Lake 
Marina 

Penticton 
Dragon Boat 
Club 

60-70 Similar. 
Concerned about 
green space. 
Concerned about 
what their club is 
going to look like 
and if they’d have 
to pay for it. 
Questions about 
the second level 
on the new 
location. 
Timelines. 
 
 
 

3-4 individuals 
not in favour 
of the 
waterpark 
project but 
overall very 
positive 
response. 
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Ongoing open 
house since 
June 8th 

Skaha Lake 
Marina 

Public 300 (about 
200 people on 
the 8th and a 
dozen or so 
coming 
through daily) 

What is involved 
with the 
development and 
operation of the 
park? Are the 
slides in the 
pictures the exact 
waterslides that 
will be built? 
What is the 
timeline for the 
whole project? 
What is the length 
of the season for 
the waterpark?  

Very positive. 
Public is very 
happy and 
excited to 
have a 
restaurant in 
the area. 
There are one 
or two 
naysayers that 
come through 
that do not 
see the 
project as 
necessary but 
great majority 
of public is 
excited.  
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Date: June 29, 2015        File No:     
To: Mitch Moroziuk, Acting City Manager 
From: Shawn Filice, Manager Electric Utility 
Subject: Housekeeping Amendment - Electrical Section of Fees and Charges Bylaw  

 

Staff Recommendation 

THAT Council give first, second and third reading to “Fees and Charges Amendment Bylaw No. 2015-34”, a 
bylaw to amend Appendix 7 of Fees and Charges Bylaw No. 2014-07 to address a housekeeping issue related 
to the Credit Score Requirements for the Electrical Service Payment Plan to set a separate credit score for 
individuals and businesses; 
 
AND THAT Council amend the Electrical Service Payment Plan by removing Section 2 and replacing it with 
the following: 
 
2. The Participant must meet the following eligibility requirements: 
 

o Must be for a new or an upgrade to an Electrical Service;  
o Minimum amount eligible for Payment Plan is $5,000; 
o Maximum amount eligible for Payment Plan is $50,000 
o Must be a City of Penticton Electric Utility customer; 
o Must have a credit score of: 650 or greater for and individual, or less than 25 for a business; 
o Must have a maximum of 19 City of Penticton Utility Credit Point; 
o The customer must own both the land and building where the service is required. 

 
Strategic priority objective 

N/A 

Background 

On March 16, 2015 Council approved the establishment of an Electric Service Payment Plan by passing 
Resolution 179/2015, see Attachment “B”. On May 19, 2015 Council adopted Bylaw 2015-22 a Bylaw to 
amend City of Penticton amended Fees and Charges Bylaw 2014-07 to include provisions for an Electric 
Service Payment Plan.  The changes as made included a credit score requirement for individuals but not 
businesses.  As the intent of the Electrical Service Payment Plan was to be open to all customer classes it is 
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necessary to create credit score requirements for both individuals and business. The attached Bylaw will 
address this requirement.  
 
Financial implication 

The Payment Plan would have a temporary financial impact to the Electric Utility’s cash account and will 
appear as a receivable on the financial statements. 
 
Analysis 

Endorsing “Fees and Charges Amendment Bylaw No. 2015-34” and changes to Section 2 of the Electrical 
Service Payment Plan will provide clarity regarding the Credit Score requirements for both individuals and 
businesses. 

Should Council not wish to provide this clarity they could elect to maintain the status quo or send the matter 
back to staff with direction.  

Alternate recommendation(s) 

Alternative 1 
 
THAT no amendments be made to the Fees and Charges Bylaw with respect to setting a credit score for 
business. 
  
Alternative 2 
 
THAT Council send the matter back to staff with direction.  
 
Attachments 

Attachment “A” – Fees and Charges Amendment Bylaw No. 2015-34 
Attachment “B” - Resolution 179/2015  
 
Respectfully submitted, 

 

Shawn Filice P.Eng. MBA 

Manager of Electric Utility 
City of Penticton 

Approvals 

Chief Financial 
Officer 

Acting City Manager 
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Attachment “A”  
 

The Corporation for the City of Penticton 
Bylaw No. 2015-34 

A bylaw to amend the Fees and Charges Bylaw No. 2014-07 
 

WHEREAS the Council of the City of Penticton has adopted a Fees and Charges Bylaw pursuant to the 
Community Charter;  
 
AND WHEREAS the Council of the City of Penticton wishes to amend the “Fees and Charges Bylaw No. 
2014-07”; 
 
NOW THEREFORE BE IT RESOLVED that the Council of the City of Penticton in open meeting 
assembled, hereby ENACTS AS FOLLOWS: 
 

1. Title: 
 
This Bylaw may be cited as “Fees and Charges Amendment Bylaw No. 2015-34”. 
 

2. Amendment: 
 
i. Amend “Fees and Charges Bylaw No. 2014-07” by deleting and replacing Note #4 of 

Appendix 7 in its entirety and replacing it with the following: 
 
All customers are eligible to access the “Electrical Service Payment Plan” for the 
installation of City Electrical Infrastructure that supplies power to their properties. The 
details of this program are summarized as follows: 
 
- Payment Plan range: A customer can put a minimum amount of $5,000 up to a 

maximum amount of $50,000 on a Payment Plan; 
- Payment Plan terms: 5 year payback in equal monthly amounts on the Electric 

utility Bill plus interest calculated at the Prime Interest Rate +0.5%; and 
- The customer has the ability to end the Payment Pan at any time by repaying the 

balance owing in full at any time without penalty. 
 

Eligibility requirements: 
 
- Must be for a new of an upgrade to an Electrical Service; 
- Must be a City of Penticton Electric Utility customer; 
- Must have a credit score of: 650 or greater for an individual, or less than 25 for a 

business; 
- Must have a maximum of 19 City of Penticton Utility Credit Points; 
- The customer must own both the land and building where the service is required; 

and 
- Protection:  Any defaults on the Payment Plan will be subject to the normal City of 

Penticton utility collection procedures, including service disconnect and ultimately 
transfer of outstanding amount to taxes.  Any outstanding payment plan amounts 
must be paid in full upon sale of the property.   
 

Fees and Charges Amendment Bylaw No. 2015-34  Page 1 of 2 
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READ A FIRST time this   day of   , 2015 
 
READ A SECOND time this   day of   , 2015 
 
READ A THIRD time this   day of   , 2015 
 
ADOPTED this   day of   , 2015 
 
 
 
       _____________________________ 
       Andrew Jakubeit, Mayor 
 
 
 
       _____________________________ 
       Dana Schmidt, Corporate Officer 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fees and Charges Amendment Bylaw No. 2015-34  Page 2 of 2 
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Attachment “B” - Resolution 179/2015 
 

8.9 Electrical Service Payment Plan 
     
179/2015 It was MOVED and SECONDED 

THAT Council approve the establishment of an Electrical Service Payment Plan for new 
electrical services and/or service upgrades as described in Attachment “A”; AND 
FURTHER THAT Council direct staff to amend Appendix 7 of the Fees and Charges 
Bylaw No. 2014-07 by adding the following Note: 
4.  All customers are eligible to access the "Electrical Service Payment Plan" for the 
installation of City Electrical Infrastructure that supplies power to their properties.  The 
details of this program are summarized as follows: 

• Payment Plan range: A customer can put a minimum amount of $5,000 up to a 
maximum amount of $50,000 on a Payment Plan; 

• Payment Plan terms:  5 year payback in equal monthly amounts on the Electric 
Utility Bill plus interest calculated at the Prime Interest Rate +0.5%.  (Prime rate 
at the time of signing the Payment Plan agreement); 

• The customer has the ability to end the Payment Plan at any time by repaying 
the balance owing in full at any time without penalty; 

• Eligibility Requirements:   
o Must be for a new or an upgrade to an Electrical Service;  
o Must be a City of Penticton Electric Utility customer; 
o Must have a minimum credit score of 650; 
o Must have a maximum of 19 City of Penticton Utility Credit Point; 
o The customer must own both the land and building where the service is 

required; and 
• Protection:  Any defaults on the Payment Plan will be subject to the normal 

City of Penticton utility collection procedures, including service disconnect 
and ultimately transfer of outstanding amount to taxes.  Any outstanding 
payment plan amounts must be paid in full upon sale of the property.   

CARRIED UNANIMOUSLY 
 

- 181 -



 

 

Date: June 29, 2015       File No:   5450-20/ 2015 
To: Mitch Moroziuk, Acting City Manager 
From: Blake Laven, Planner 
 
Subject: Street naming bylaw for the road being created by the subdivision of 2750 Cedar Road  
 

Staff Recommendation 

THAT Council, after considering the information presented in this Council Report, select one of the following 
alternatives: 

1. THAT Council give first reading to “Street Naming Bylaw 2015-36”, a bylaw to name the new 
road created by the subdivision of 2750 Cedar Road “Avery Place”; or 
 

2. THAT “Street Naming Bylaw 2015-36” not be given first reading and that the developer is 
instructed to choose a street name from list the created by the Heritage and Museum 
Advisory Committee.” Or 

 
3. THAT “Street Naming Bylaw 2015-36” be referred back to staff for work with the developer 

and the committee.   
 

Strategic priority objective 

N/A 

Financial implication 

N/A 

Background 

At the January 19, 2015 Council Meeting, City Council adopted a bylaw that rezoned 2750 Cedar Road to R1 
(Large Lot Residential) to accommodate a 27 lot subdivision of the property (Attachment ‘A’). The 
subdivision process has been ongoing since that time, with earthworks having already been started and 
road construction to begin later this month. The marketing name for the development is Avery Heights.  The 
developer is requesting that the name of the new street being created follow along with this theme and be 
called “Avery Place.” 
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In his letter of request, attached for Council’s reference as Attachment ‘B’, the developer states that he 
named the development Avery Heights after a local girl named Avery Wild. Avery and the Wild family 
represent the type of community the developer hopes to create: a place for families to live in and enjoy a 
zest for life.  

Committee Review 

As per Council policy, all requests for new street names are forwarded to the Heritage and Museum Advisory 
Committee for recommendation. This particular application was considered by the committee on June 18th, 
2015.  

At that meeting the Committee passed the following resolution, not supporting the name Avery Place: 

 

It was MOVED and SECONDED that the Heritage & Museum Committee recommend: 

 
THAT Council not support the name of Avery Place for the new street created by the subdivision of 
2750 Cedar Road. 

CARRIED 
Opposed, Brad Hillis, Shelley Clarke 

 
Analysis 

Street naming in Penticton has not, historically, followed a uniform format. Different areas of the City, 
developed in different times, have taken a variety of approaches to street naming themes. This has created 
identifiable areas in the City.  For instance, the area developed for returning war veterans in the 1950s has a 
distinctly British feel, with street names like King Street, Queen Street, Kensington Street (an area in London), 
Killarney Street (an area in Ireland) and Kilwinning Street (a town in Scotland). In other areas of the city, 
street names are named after other Canadian cities, a practice that was popular in the 1920s: Edmonton 
Avenue, Calgary Avenue, Moosejaw Street and Waterloo Avenue are examples of this.   

The Cedar Road area, where the new subdivision is located is in an area where all the streets are named after 
evergreen trees. For example, Evergreen Drive, Pineview Avenue, Cedar Road, Balsam Avenue, Juniper Drive 
etc.   

In 2003, Council passed a policy that stated that all street names be sent to the Heritage Advisory Committee 
(now the Heritage and Museum Advisory Committee) for comment. The Heritage Advisory Committee 
endorsed a list of names of individuals that they felt have made a difference in the community such as 
politicians, pioneers, orchardists and settlers (Attachment ‘C’). The committee intended that all new street 
names, regardless of their location, are to be chosen from that list. 

 Following from the policy, during the development of Sendero Canyon most of the street names were 
selected from the list, including Harris Road, Brent Road and Syer Road. The only deviation from the list is the 
main street that runs through the development. The developer chose the name Sendero Crescent and this 
choice was supported by Council.  
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Since that time there have been three streets within the City of Penticton that have changed names: a 
portion of Westminster Avenue East became Backstreet Boulevard; a portion of Railway Street became Vees 
Drive; and, Forbes Street became Veterans Way. None of these names were from the list, but were all special 
circumstances and supported by Council.  

In the case of this application, the developer does not want to choose from the list provided and wishes to 
have the street name named after the development itself: Avery Place. The street is a short, dead end 
street that will run east from Cedar Road and end in a cul-de-sac.  

Staff do not have a recommendation on this issue as there is no clear policy for staff to follow in this case. 
Street naming is under the jurisdiction of Council.  Staff do comment, however, that many different 
approaches to street naming have, historically, been taken in Penticton. This has created many identifiable 
neighbourhoods in the City.   

If Council chooses the name Avery Place and proceeds to bylaw adoption, proper notification will follow to 
Canada Post, Emergency Services and other affected agencies and persons.  

Alternate Recommendations 

1. THAT Council give first reading to “Street Naming Bylaw 2015-36”, a bylaw to name the new road 
created by the subdivision of 2750 Cedar Road “Avery Place”; or 

 
2. THAT “Street Naming Bylaw 2015-36” not be given first reading and that the developer is instructed to 

choose a street name from list created by the Heritage and Museum Advisory Committee.” or 
 
3. THAT “Street Naming Bylaw 2015-36” be referred back to staff for work with the developer and the 

committee.   
 
Attachments 

Attachment A:       Approved subdivision layout  
Attachment B:       Letter from developer requesting street name “Avery Place” 
Attachment C: The list of names for consideration 
Attachment D: Street Naming Bylaw 2015-36  

  
Respectfully submitted, 
 
Blake Laven, RPP, MCIP 
Planning Manager  
 
Approvals 

Director City Manager 

JGH 
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Attachment B 
Letter from Developer 
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Attachment C 
List of names for consideration 
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The Corporation of the City of Penticton 

 
Bylaw No. 2015-36 

 
A bylaw to name roads in the City of Penticton. 

 
 
The Council of the City of Penticton in open meeting assembled, hereby ENACTS AS FOLLOWS: 
 
1. Title: 

 
 This Bylaw may be cited as “Street Naming Bylaw No. 2015-36”.  
 
2. Purpose: 
 

i. That the City of Penticton name the new road created by the subdivision of 2750 
Cedar Road, “Avery Place” as shown on Schedule “A". 
 

ii. Schedule “A” attached hereto forms part of this bylaw.  
 
 
READ A FIRST time this  day of , 2015 

READ A SECOND time this  day of , 2015 

READ A THIRD time this  day of , 2015 

ADOPTED this  day of , 2015 

 
 
 
       
 Andrew Jakubeit, Mayor 
 
 
 
        
 Dana Schmidt, Corporate Officer  
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